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I
TYPES OF DISCRIMINATION COMPLAINTS

​​​​​​​​​​​​​​​​​
The preliminary tasks to be performed upon receipt of a communication are to determine (1) whether the communication is a “complaint” and, if so, (2) the type of complaint filed. 

A.  
Three categories (types) of discrimination complaints

1.  
Individual 



a.  
Defined
An “individual” complaint is one that is filed by the CP alone.  It must be signed by the CP or his/her representative.

Individual complaints are the most common category of complaints received.  The complaint concerns a charge or charges of discrimination related to one person (the CP).  Typically, the CP alleges that s/he has been treated unfairly or differently as a member of a protected class than other persons who are not members of the protected class.


b.  
Jurisdictional requirements
In accepting an individual complaint, you must determine whether the following jurisdictional requirements are met:

i.  
The CP has “standing”

This means that the CP is/was an applicant, beneficiary, employee, or applicant for employment associated with a program, service, training, activity, or aid involving Department of Labor (DOL) financial assistance;

ii.  
The CP alleges adverse action on a prohibited basis

Here, the CP must allege that s/he suffered adverse action or discriminatory treatment on a prohibited basis, i.e. sex, race, religion, disability, political affiliation or belief, national origin, color, age, citizenship, WIA participant status, retaliation, or reprisal; and

iii.  
The CP must request relief or remedy

This may not be straight-forward from the CP’s initial submission.  The investigator should assist the CP in sorting out the issues and determining the appropriate form of relief or remedy.  One type of relief or remedy would be to require the Respondent to (1) stop a pending or proposed discriminatory action or pattern of discrimination, (2) stop discriminatory treatment of the CP, or (3) reverse the effects of a discriminatory adverse action (such as awarding back pay or reinstating the CP).

2.  
Class action



a.  
Defined

A “class action” complaint is one that is filed by one or more CPs on behalf of themselves and others who are similarly situated.  The individuals must be members of the affected class and they must allege adverse treatment.  Also, the complaint must be signed by the CPs or their authorized representatives.


The purpose of a class action is to secure a remedy which (1) eliminates the discrimination that occurred against individuals named in the class action, (2) compensates the individuals named in the class action for the affects of the discrimination, and (3) yields similar remedies for “all others similarly situated,” regardless of whether they were specifically identified in the complaint.  Class action complaints are generally designed to address a “pattern or practice of discrimination.”


How is “pattern or practice of discrimination” defined?  This type of problem is commonly referred to as “systemic discrimination” or “building discrimination into the system”) and it is comprised of repeated discriminatory practices or actions that may either be intentional or unintentional. 


In a 1964 speech before Congress, Senator Hubert Humphrey aptly described “pattern and practice” discrimination as follows:

A pattern or practice would be present only where the denial of rights consists of something more than an isolated, sporadic incident, but is repeated, routine, or of a generalized nature.  There would be a pattern or practice if, for example, a number of companies or persons in the same industry or line of business discriminated, if a chain of motels or restaurants practiced racial discrimination throughout all or a significant part of its system, or if a company repeatedly and regularly engaged in acts prohibited by the statute . . ..  This point is that single . . . isolated acts of discrimination by a single business would not justify a finding of a pattern of practice . . ..

110 Cong. Rec. 14,270 (1964).  Some examples of “systemic discrimination” resulting in a class action complaint would include architectural barriers at a federally-funded employment center that bar certain persons with disabilities from accessing services, training, or other benefits from the center.  Another example may be the use of discriminatory testing or artificial barriers to employment opportunities.


Notably, individuals are not authorized to bring “pattern and practice” cases; rather, such authority rests only with the Federal government and the typical remedy is to bring an end to the discriminatory “pattern and practice,” not make the affected persons whole.  On the other hand, class actions by their nature implicate “pattern and practice” principles.  Similarly situated individuals are permitted to bring such “class action” complaints seeking to break the discriminatory “pattern or practice” and obtain some type of “make-whole” relief for the affected class members.



b.  
Jurisdictional requirements

In accepting a class action complaint, you must determine whether the following jurisdictional requirements are met:

i.  
Each named CP (class member) has “standing”

This means that each named CP of the class is/was an applicant, beneficiary, employee, or applicant for employment associated with a program, service, training, activity, or aid involving federal financial assistance.
ii.  
Each named CP alleges adverse action on a prohibited basis

Here, each named CP must allege that s/he suffered adverse action or discriminatory treatment on a prohibited basis, i.e. sex, race, religion, disability, political affiliation or belief, national origin, color, age, citizenship, WIA participant status, retaliation, or reprisal.
iii.  
Each named CP must request relief or remedy

This may not be straight-forward from the named CPs’ initial submission.  The investigator should assist the CPs in sorting out the issues and determining the appropriate form of relief or remedy.  One type of relief or remedy would be to require the Respondent to (1) stop a pending or proposed discriminatory action or pattern of discrimination, (2) stop discriminatory treatment of the CPs, or (3) reversing the effects of a discriminatory adverse action (such as awarding back pay or reinstating the CPs).

3.  
Third party



a.  
Defined

A “third party” complaint is one that is filed by an individual or a group on behalf of an individual, or group of individuals, alleging discrimination.  Again, as with the other types of complaints, you must have the signed consent of the individuals on whose behalf the complaint is filed.

For this type of complaint, the person or organization submitting the complaint-inquiry need not be a victim of the alleged violation, but may complain on behalf of another person or group.  Indeed, most often, the person bringing the complaint is not, or has not been, directly subjected to the discriminatory practice.  To the contrary, s/he/it is filing the complaint on behalf of another individual, or class of individuals, against whom the alleged prohibited discrimination occurred.  


b.  
Jurisdictional requirements

A finding of “standing” for the complaining person or organization is particularly problematic in these cases.  The CRC policy is to not accept a third party complaint unless the following conditions are satisfied:

i.  
Contact information required


The person filing the complaint provides the name(s) and phone number(s) of the person(s) against whom the alleged discrimination occurred and the named person(s) is/are willing to sign a Complaint Information Form (CIF) and a FOIA/Privacy Act Notice and Consent Form statement,
OR
ii.  
The CP is an organization


The CP is an organization (such as NAACP, NOW, Mexican-American Legal Defense and Education Fund) filing on behalf of a class of persons and the organization provides the names and phone numbers of the members in the class against whom the alleged discrimination occurred.  

iii.  
Complaint not accepted; may be used for compliance review


If a third party complaint alleges generalized discrimination against a protected class, but it does not meet the foregoing criteria, then it would not be accepted as a complaint for investigation.  However, information contained in the complaint may be utilized in a compliance review.

B.  
Identifying whether you have a “complaint”

1.  
Must be written and signed



There are a variety of communication tools a potential CP may utilize to initiate the investigative process; namely, as a “walk-in,” calling on the telephone, sending an e-mail or facsimile, or sending the complaint using regular mail to name a few.  In all of these instances, the investigator must obtain a (1) written allegation, (2) the written communication must be signed by the CP, and (3) the CP must also sign a Freedom of Information Act/Privacy Act (FOIA/PA) Consent Form (see Topic II for a discussion of FOIA and the Privacy Act).  Thus, for example, receipt of a complaint by e-mail should be acknowledged but, in order for the complaint to be accepted for further processing, the CP must submit a signed version of the e-mail as well as an executed FOIA/PA Consent Form.  If an allegation is received by telephone, offer to mail the Complaint Information Form and FOIA/PA Consent Form to the CP to complete, sign, and return.

Once a signed and written “complaint” as well as a signed FOIA/PA Consent Form are received, then it must be determined whether jurisdiction (authority) exists to investigate the complaint (see Topic III, Basic Federal Requirements). 

2.  
The Complaint Information Form (CIF)


The purpose of the CRC’s Complaint Information Form (CIF) is to provide a uniform and structured format for filing allegations of discrimination.  Specifically, the form is designed to enable the investigator to easily ascertain who the parties are, what the issues are, and the basis on which the complaint is being filed.  


Further, a completed CIF provides sufficient information to determine whether the CRC has jurisdiction including, but not limited to, whether the complaint is timely filed and whether local remedies were exhausted.   

3.  
Communications not automatically considered complaints


The following types of inquiries do not automatically constitute individual, class action, or third party complaints and are not to be treated as complaint inquiries:



a.  
Courtesy copies

At times, a “courtesy” copy of a complaint filed with another agency may be received.  It is incumbent upon the investigator to contact the writer of the communication to determine whether s/he requests that the courtesy copy be handled as a complaint by you.  


Importantly, if the writer requests that the courtesy copy be treated as a “complaint,” then the date of first contact should be the date on which the writer verifies that the courtesy copy is to be handled as a complaint.  The courtesy copy is then handled and processed as a complaint-inquiry.  The CP must execute the FOIA/PA Consent Form and it must be determined whether jurisdiction exists to investigate the complaint (see Topic III, Basic Federal Requirements). 


b.  
Complaints to initiate compliance reviews

Compliance reviews are utilized by an agency to periodically assess whether a Department of Labor “recipient” is in compliance with all constitutional, statutory, and regulatory nondiscrimination and equal opportunity provisions applicable to programs and activities receiving DOL financial assistance.  While complaint investigations are narrowly focused and confined to the CP’s allegations, a compliance review is more comprehensive—encompassing the full range of the recipient’s delivery of services and, as appropriate, employment practices.  


Being “in noncompliance” means that the recipient is not properly executing its nondiscrimination and equal opportunity responsibilities under the law.  In such instances, the CRC must provide technical assistance and establish a corrective action plan to bring the recipient into compliance.  Where appropriate, it may be necessary to conduct follow-up reviews to assure that corrective actions are being implemented.


Complaints are an effective means of selecting which recipients require a compliance review.  Generalized allegations, such as third party class actions, which are not accepted by the CRC for investigation, may often be a valuable resource in determining which recipients will be selected for compliance reviews.  

In addition, regional CRC staff may utilize other sources of information, such as hotline reports, significant activity reports, questionable activity reports, media coverage, community-based organizations, congressional correspondence, or complaint logs for targeting recipients for reviews.



c.  
Miscellaneous inquiries

There may be certain miscellaneous inquiries received by an agency that do not constitute complaints and for which there is no authority to investigate.  One example is the “oral” inquiry where the person declines to put the complaint in writing, or to sign the written complaint letter, despite the agency’s offers of assistance.


Another example are inquiries, whether oral or written, there the person seeks advice on what his or her rights may be in a given situation, but where the person makes clear that s/he does not want your agency to take action to assist in securing those rights.


Also, inquires about, or objections to, the agency’s compliance policies and procedures do not constitute “complaints” for which you have authority to investigate.  


 A final example is “anonymous” correspondence that alleges a recipient has engaged in discriminatory conduct.  While this correspondence may be used to select compliance review sites, or as additional points of discussion during a compliance review, there is no authority to investigate “anonymous” correspondence.  

C.  
Special considerations in a complaint investigation


Many complaints will be filed with your agency by an individual (individual complaint) who alleges that the recipient discriminated against him or her on a particular occasion.  However, some complaints may contain special issues to consider such as a complaint against multiple entities, a complaint signed by multiple individuals (class action or third party complaint), or a complaint containing multiple issues.

1.  
Multiple entities


A complaint involving more than one entity (recipient), such as a sub-recipient contracting with a primary recipient, is considered a single complaint against two (or more) respondents.  Ultimate responsibility for taking corrective action or providing relief when discrimination is found rests with the primary recipient (normally the State) with which the Department of Labor has a direct funding relationship.


2.  
Multiple individuals


When multiple persons, who are not all from the same class, file a complaint against the same recipient and raise similar issues, their “complaint” must be treated as separate individual complaints.  In particular, each individual must complete and sign a Complaint Investigation Form as well as a FOIA/PA Consent Form.  Each complaint will be assigned a separate complaint number and be processed accordingly.  


A single investigation, however, may be sufficient to secure the necessary data for issuing individual determinations on all complaints stemming from the same practice or practices.   

On the other hand, if the complaint is filed by members of the same protected class, raising similar issues and alleging the same discriminatory basis, it may be investigated and decided as a consolidated, class action complaint.  

3.  
Multiple issues


In some instances, a complaint may be brought by one person who alleges several acts of discrimination.  This complaint will be assigned a single case number, but each allegation over which you have jurisdiction is to be investigated.  A single investigation, however, should be sufficient to secure all the facts necessary to issue a determination covering the issues raised by the CP.

D.  
Employment-related complaints; special procedures


1.  
Must acknowledge receipt within 10 days


Within 10 days of receiving an employment-related complaint alleging discrimination on the basis of race, color, religion, sex or national origin, The CRC should acknowledge receipt.  The CP and Respondent/recipient should be notified to explain that the EEOC may have a role in processing the complaint.  If it is determined that the CRC does not have jurisdiction, the complaint must be transferred to the EEOC within 30 days of receipt and the CP and Respondent/recipient must be notified of this transfer.


2.  
“Joint complaints” must be referred to EEOC within 30 days


A “joint complaint” is an employment-related complaint that is covered by Title VI or Title VII of the Civil Rights Act of 1964, Title IX of the Education Amendments Act, or the Equal Pay Act.  This type of complaint must be referred to the EEOC within 30 days of the date of its receipt.  At the same time, the CRC will notify the CP and Respondent/recipient of the referral.  


Under special circumstances, the CRC may investigate the complaint after obtaining consent from the EEOC.
  


3.  
Complaint of employment-based and other discrimination


If the CP alleges employment-related discrimination as well as discrimination in other practices, then the CRC would normally retain and investigate the complaint, including the allegations related to the CP’s employment.  However, the CRC must contact the EEOC to determine whether that agency has received a similar complaint.  If the EEOC does have a similar complaint, then it should defer its investigation unless the CRC believes that special circumstances warrant EEOC’s investigation of the employment discrimination allegations contained in the complaint.

E.
Handling complaints that may invoke jurisdiction of multiple governmental agencies


Upon receipt of a complaint, review it immediately to determine whether jurisdiction is present.  In so doing, take into consideration the jurisdiction of other federal agencies, such as EEOC’s jurisdiction over “joint complaints.”  Also, take into consideration the existence of State Fair Employment Practice legislation and/or State equal opportunity laws that may have bearing on jurisdiction.


For example, while the CRC has no authority to investigate a complaint of sex discrimination in the unemployment insurance (UI) program, many states have laws prohibiting such discrimination.  In these instances, the matter should be forwarded to the appropriate State agency.  Since the determination of jurisdiction in these cases may be more complicated, conferring with the Solicitor’s office would be appropriate.


Complaints that are determined not within the CRC’s jurisdiction, and not referred to another agency having jurisdiction, should be rejected, i.e. administratively closed with a written explanation to the CP of the CRC’s legal responsibilities and the reason for the rejection.


1.  
Complaint of discrimination in variety of practices, including employment


An employment-related complaint alleging discrimination in employment and in other practices, would normally be retained and investigated by the Civil Rights Center, including the allegations related to employment.  The CRC investigator must determine whether the EEOC has received a similar complaint.  If a similar complaint has been filed with the EEOC, then the EEOC should defer its investigation unless the CRC believes that special circumstances warrant EEOC’s investigation of the employment discrimination allegations of the complaint.  


2.  
Complaint of pattern or practice of employment discrimination


Sometimes, a joint complaint will be filed with the CRC and EEOC alleging a pattern or practice of employment discrimination.  These complaints shall be retained and investigated by the CRC.  It is the CRC’s responsibility to determine if the issues specified in the complaint relate to a pattern or practice of unlawful discrimination.


If the CRC determines that the allegations do not constitute pattern or practice, or that special circumstances exist such that the CRC will not conduct an investigation, the CRC should refer the complaint to the EEOC.  For specific referral procedures, see Policy Memorandum 2-83.

II
THE FREEDOM OF INFORMATION ACT
AND PRIVACY ACT

​​​​​​​​​​​​​​​​​

A.  
The CP must execute a FOIA/PA Consent Form

With each complaint filed with the CRC, the Charging Party (CP) must give his/her consent to the filing of the complaint.  Also, under federal law, a consent form authorizing the release of the identity of the CP(s) to the Respondent and providing the CP(s) notification of his/her/their rights under the Privacy Act of 1974 and the Freedom of Information Act must be signed in any complaint filed under these categories.  

B.  
The Freedom of Information Act (FOIA)


1.  
Generally



The Freedom of Information Act (FOIA) and the Department’s implementing regulations at 29 C.F.R. Part 70 establish the right of individuals to request documents in the possession of the Department.  Records may be withheld only by reliance on one or more of nine exemptions in the law.  The CRC does not utilize all of the exemptions; rather, most of the CRC’s experience in denying access to departmental records has been with respect to the 5th, 6th, and 7th exemptions, as listed below:

(5) inter/intra-agency memoranda or letters that would not be available by law to a party other than an agency in litigation with the agency;

(6)  personnel and medical files and similar files the disclosure of which would constitute clearly unwarranted invasion of personal privacy;

(7)  investigatory files compiled for law enforcement purposes, to the extent that the production of such records would:

(a)  interfere with enforcement proceedings;

(b)  deprive a person of the right to a fair trial;

(c) constitute an unwarranted invasion of personal privacy;

(d) disclose the identity of a confidential source, . . . ; and

(e)  disclose investigative techniques . . ..


The Civil Rights Act of 1964 also contains prohibitions on disclosure affecting documents handled by the CRC at 42 U.S.C. §§ 2000e-5b and 2000e-8.  These provisions establish that investigation and conciliation materials handled by the EEOC may not be disclosed to the public.  Materials of a similar nature received from the EEOC by the CRC are subject to the same restrictions pursuant to 44 U.S.C. § 3508.  These provisions would be implicated in employment-related joint complaints.


Importantly, the exemptions are not invoked automatically, nor does the CRC have authority to deny access to departmental records.  Where the CRC believes that certain documents should be withheld, or redacted, an accompanying justification memorandum should be referred to the appropriate Office of the Solicitor and/or the Department’s FOIA Officer.


2.  
Handling of requests



a.  
Requests for information


As a matter of policy, because of the sensitivity of the information gathered, the CRC will insist that FOIA requests be in writing and that the written request include details that reasonably describe the document(s) requested.  The details normally include the date or time period involved and any other identifying factors, such as the names of the principal persons or entities and/or the subject matter of the file.



b.  
Non-specific requests for information


If a request for information is not specific, the CRC should send a letter acknowledging receipt of the request within ten working days indicating that the description of the material sought is not sufficient to identify or locate the information.  The requestor should be instructed to provide more specific details, such as where the record was created.



c.  
Requests for copies of voluminous files


When a request is made to see or obtain copies of a particularly voluminous file, the requester should be advised, by letter of acknowledgement sent within ten working days, that the CRC is not denying access to disclosing portions of the file, but the requestor may be required to pay for reproduction fees unless the request is narrowed to reasonable proportions.  If the CRC must search for the documents requested, then a fee for search time will be charged.  Requests for on-site inspections of the documents shall be at a mutually agreeable time for both the requestor and the CRC.



d.  
Disclosure of information


The CRC policy is one of the fullest possible disclosure.  The CRC will utilize the exemptions under the FOIA only where the release of information will render demonstrable harm to the mission of the Agency.  “Demonstrable harm” may be established if the CRC demonstrates that release of information will do one of the following:  (1) interfere with an enforcement proceeding; (2) constitute a clearly unwarranted invasion of privacy; (3) disclose the identity of a confidential source; or (4)  disclose investigative techniques or procedures.



e.  
Disclosure in active cases 


As a general rule, the CRC seeks to protect many kinds of information it collects as long as the case remains under analysis and/or negotiation.  This rule may have exceptions, however, depending on the circumstances.  The following are examples when the release of information in an active case is appropriate:

Disclosure is deemed necessary or desirable in connection with the court litigation sought by the federal government, or in connection with administrative enforcement proceedings.

Disclosure is deemed by the OASAM Disclosure Officer and the CRC Director as in the public interest.

Initial or final determinations, letters referring cases to the Department of Justice or the Solicitor for enforcement, letters commenting on and/or rejecting proposed voluntary plans, notices of opportunity for hearing, and all other official written communications between the CRC and recipients bearing on their compliance status, shall be releasable after the CRC has determined that the recipient has already received the communication.  The CRC may recommend to the OASAM Disclosure Officer that certain information must be redacted from these letters to the extent that information from personnel files, medical records, or other personally identifying data is included.  A recommendation may also be made to redact information that may prejudice witnesses, or CPs, or subject them to harassment or jeopardy.  If deleting this information from letters or findings would render them meaningless or unintelligible, a summary of the case shall be prepared by the appropriate regional office for public release purposes.

Statistical data pertaining to a recipient, that is routinely collected by survey in the form of compliance reports filed by all like recipients, shall be made available upon request.

Proposed voluntary compliance plans, submitted to the CRC in writing for approval, shall be made available to the public upon request no later than 30 days after receipt.  To the extent possible, recipients submitting such plans will be advised of this policy.


f.  
Disclosure in closed cases


The CRC will generally release all information contained in the investigatory file of a closed case.  A case is considered “closed” when:  (1) an administrative hearing has been held and the hearing record is closed; (2) the recipient has agreed to a plan for voluntary compliance and the plan has been accepted; (3) the recipient has submitted a court order dismissing the case or mandating compliance acceptable to the CRC; (4) the recipient has been notified by the CRC that a review has failed to disclose a violation of the law and, as a result, the file is closed; or (5) the case is administratively closed by the CRC prior to issuance of a letter of findings.

i.  
Interagency or intra-agency memoranda or reports

Documents that reflect the views or judgments of the CRC staff about the case will not be disclosed.  If the disclosure of any factual portion of the memorandum or report would indicate the views or judgment being withheld from disclosure, then such factual portions will also be withheld.

ii.  
Information about individuals

Documents will not be disclosed if such disclosure would clearly constitute an unwarranted invasion of privacy.  Some examples include the identity of the CPs, identity of witness statements (CP and recipient) to the extent that such information may subject the individual to reprisal or harassment or would constitute an invasion of personal privacy.  Medical information, test scores, or evaluations of participants, applicants, employees, or beneficiaries identified by name also constitute pieces of information that may be withheld. 


3.  
Appeal procedures for denials under the FOIA



a.  
Authority to render a denial


Initially, it is noted that no person at the CRC has authority to render a denial, or a partial denial, of a FOIA request.  Under departmental policy, authority for denying part or all of a FOIA request rests with the OASAM Disclosure Officer.  


The CRC may contact a requester directly for clarification of the request, or to obtain an agreement for a more limited request.  Information provided by the CRC pursuant to the agreed-upon limited request may be provided directly by the CRC, since this does not constitute a denial.  


Moreover, for those documents that the CRC does not directly disclose, it shall transmit a cover memorandum to the OASAM Disclosure Officer recommending the legal basis for the denial and stating that demonstrable harm would result if the document is released.  


Because of the possibility of an appeal, the CRC shall keep copies of the request and documents that have been fully or partially denied to the public for a period of 90 days.  If a partial or full denial is made the CRC must advise the requester of the right and procedure for appealing.



b.  
Appeals procedure


The FOIA provisions at 5 U.S.C. § 554 et al. provide that the denial of a FOIA request may be appealed to the “agency head.”  If the agency head, in turn, denies the request, then the requestor must be notified of his/her right to pursue the request for information in the federal district court of appropriate jurisdiction.  The Secretary of Labor’s regulations implementing the requirements of the FOIA are found at 29 C.F.R. Part 70.


c.  
Promises of confidentiality are problematic 


Because, under the FOIA, the CRC has no authority to deny the release of information, investigators must be very careful not to promise confidentiality to informants or other witnesses during the course of an investigation.  Although it is the CRC’s policy to protect the identify of CPs and, to the extent permitted by law, to protect the identity of personal information about witnesses, informants, or others who cooperate with the CRC investigation, the CRC has very limited authority to do so.

C.  
The Privacy Act


The Privacy Act protects individuals from misuse of personal information held by the Department.  The law applies to records that are kept and that can be located by the individual’s name or social security number or other personal identification system.  Persons who submit information to the Department should know that:

The CRC has been authorized to investigate complaints of discrimination on the basis of race, color, national origin, sex, disability, religion, political affiliation or belief, citizenship, WIA participant status, and age.  The CRC is also authorized to conduct reviews of institutions funded by the Department to assess their compliance with civil rights laws.

Information that the CRC collects is analyzed by authorized personnel within the CRC.  This information may include personnel records or other personal information and the CRC staff may need to reveal certain information to persons outside the agency in the course of verifying facts or gathering new facts to develop a basis for making a civil rights compliance determination.  Such details could include the physical condition or age of the CP.  The CRC may also be required to reveal certain information to any individual who requests it under the provisions of the FOIA.

Information submitted to the CRC may also be given to persons outside the CRC as needed in enforcement proceedings against an institution that violates civil rights laws.  This information may include the income, age, marital status, or physical condition of the CP.

Personal information will be used only for the specific purposes for which it was submitted; to wit, for authorized civil rights compliance and enforcement activities.  The CRC will not release the information to any other agency or individual unless the person who supplied the information submits a written consent, or unless release of the information is required under the FOIA.

No law requires the CP provide personal information to the CRC and no sanctions will be imposed on persons who deny the CRC’s request for such information.  However, if the CRC fails to obtain information needed to investigate allegations of discrimination, it may be necessary to close the investigation.

Any person may ask for all the personal material in his or her file kept for investigatory purposes by the CRC.  However, the CRC is covered by an exemption under section (k)(2) of the Privacy Act, which permits the CRC to deny access of the investigative file by the CP.  There may be situations in which the CRC may wish to preserve the confidentiality of witness statements or personal information concerning individuals other than a complainant that are often contained in complaint files.

If a person, after receiving all of the personal material in his or her file, finds any errors in the file, s/he may notify the CRC and corrections will be made.  If the CRC declines to make the requested corrections, the affected person may appeal such denial to the Secretary of Labor.

The CRC does not reveal the names or other identifying information about an individual unless it is necessary for the completion of an investigation or for enforcement activities against a recipient that violates the civil rights laws.  The CRC never reveals to a recipient under investigation the identity of the person who filed the complaint, unless the person first gives the CRC written consent to do so.  

III
BASIC FEDERAL REQUIREMENTS


In order to find jurisdiction (authority) to investigate a complaint, the complaint must satisfy certain basic federal (U.S. Department of Labor Civil Rights Center) requirements.


In all cases, the CP must be afforded an opportunity to supply such additional information as is needed to complete the complaint.  The investigator should first attempt to obtain clarification or missing information via telephone or e-mail.  However, if the CP cannot be reached by telephone, then the CRC must send the CP a certified letter, return receipt requested, informing the CP that, unless certain information/clarification is provided within 15 calendar days, the CRC will administratively close the complaint.  


Failure of the CP to timely respond within the 15 day time period compels the CRC to issue a second certified letter, return receipt requested, closing the complaint.  

A.  
Technical component of the federal requirements


1.  
Generally


The technical component of the federal requirements consists of the following elements that must be satisfied by the CP:

1.
The complaint must be in writing (see Topic I); 

2.
The Charging Party’s (CP’s) name and address (or other means of contact) must be stated in the complaint;

3.
The complaint must be signed by the CP or an authorized representative; and

4.
The Respondent must be identified.

Failure of the CP to satisfy any one of the foregoing requirements, even after being provided an opportunity to do so, compels a finding of no jurisdiction.


2.  
Respondent identification


Before a complaint may be accepted, the investigator must verify that the Respondent receives (or was receiving at the time the CP alleges the discrimination took place) financial assistance from the Department of Labor.  


Where the CP’s allegations, if true, would appear to violate a federal non-discrimination law, but there is no Department of Labor funding relationship with the Respondent, then the investigator should make every attempt to determine which federal agency has jurisdiction and refer the complaint to that agency.
B.  
Jurisdictional component of the federal requirements


1.  
Generally


In order for this component to be satisfied, the complaint must provide sufficient detail to determine that it:

1.
Alleges a covered “basis” of discrimination under the applicable regulations;

         2.  
Is timely filed; and

3.  
Has “apparent merit” (i.e., allegations that Respondent took an adverse action (“issue”) based on prohibited discrimination (“basis”)).

Again, failure of the CP to satisfy any one of the foregoing requirements, even after being provided an opportunity to do so, compels a finding of no jurisdiction.


With regard to whether the complaint has “apparent merit,” it is important at this stage of the process to determine whether the CP has submitted information sufficient to infer that s/he has been discriminated against on the “basis” alleged—the CP is not yet required to prove his or her case.  The complaint, and any accompanying information, need only provide sufficient information or allegations that address the elements of proof for the particular “basis” of discrimination.  Said differently, assuming the CPs allegations are true on their face, do they present a case of prohibited discrimination?
As you begin this stage of consideration of the complaint, it is important to afford the CP an opportunity to provide additional information and/or clarification.  

2.  
An example of “apparent merit” on a covered “basis”

	If the CP alleges that he was not selected for a computer training course because of his race (black), then you need to determine whether the CP has made a claim that:

◦
he is black;

◦
he applied for the computer training course that was 
        accepting applications; 

◦
he believed he was eligible for the training;

◦
he was rejected; and

◦
another individual of a different group, with the same eligibility specifications as the CP, was selected.
 

Importantly, at this point in the process, the CP does not have to prove all of the foregoing elements of discrimination, s/he merely has to make the allegations.





If you find an inference of discrimination based on information initially provided by the CP, then the complaint should be accepted for investigation provided the other jurisdictional requirements are met.  It is during the investigative process that you will determine whether the merits of the CP’s claim have been proven.  See Topics XXI and XXIV for drafting a notice of acceptance.

3.  
Special issues 

a.  
Legal and policy restrictions

Once the requirements of completeness, timeliness, and jurisdiction are met, the investigator must determine whether continued enforcement efforts are affected by court-imposed legal restrictions or CRC policy stemming from court decisions and/or regulatory inconsistencies/restrictions.  For example, Policy Memorandum 8-82 restricts CRC action regarding complaints alleging employment discrimination on the ground of handicap when arising in certain States.  Since these legal or policy restrictions only affect actions the CRC would take regarding findings of noncompliance, investigations to gather the relevant facts may proceed as with other complaints.


On the other hand, at the conclusion of the investigation, the CRC may be restricted from issuing its findings under the policy, such that a “conditional letter of acknowledgement” is prepared.  The “conditional letter” differs from the “standard letter of acknowledgement” in that it notifies the CP of the legal or policy limitations and does not provide a specified date on which a determination will be issued.  


In sum, the most recent CRC policy on the treatment of such issues should be reviewed to determine whether a conditional letter of acknowledgement is necessary or whether more specific instructions are appropriate.
b.  
Timeliness




i.  
Determination of the filing date


One of the jurisdictional requirements that must be satisfied is timeliness.   Generally, a complaint must be filed within 180 calendar days of the last act of alleged discrimination unless the time for filing is extended by the Director of the Civil Rights Center for “good cause” shown.  (See Topic V, addressing the procedures for waiver).


The filing date of a complaint shall be the earliest of the following dates:  (1) the postmark date of the initial complaint inquiry, i.e. the date of first contact with the agency; (2) the date the complaint was filed with another federal agency, which then referred the complaint to the CRC; or (3) the date the complaint was filed, or the date the CP can demonstrate s/he attempted to file a complaint under a recipient’s grievance procedure.


The 180-day filing limitation is a requirement for complete or incomplete complaints.  Complaints generally alleging that a recipient has discriminatory policies and practices set forth a continuing violation.  The 180-day requirement applies to the period within which the complaint must be filed, not to a period within which the CRC must commence an investigation.  See Topic V for additional discussion of timeliness.

ii.  Dissatisfaction with internal grievance procedure


If the CP is dissatisfied with the outcome of an internal grievance procedure, the complaint must be filed at the federal level within 30 days after receipt of a final decision, or within 30 days of the date on which a final decision should have been issued.  



c.  
Exhaustion of local remedies


The Department of Labor’s regulations and internal policies require that all complaints be initially filed with the recipient-respondent and that local administrative remedies be exhausted prior to an appeal to the federal level.  The intent of this policy is to provide the recipient-respondent and the CP an opportunity to adequately address and resolve problems locally without federal intervention.  


By “exhaustion,” it is intended that the CP must attempt to resolve his or her grievance in accordance with the procedures established by the recipient-respondent.  Normally, the CRC will not accept allegations that have not first been raised at the local level without giving the recipient-respondent an opportunity to address them.  

It is important to note that one exception to the requirement that local remedies be exhausted is where the complaint involves allegations of retaliation or reprisal.  This is because of the time-sensitive nature of such complaints.  See Topic XX discussing the elements of proof for a claim of retaliation.
D.  
Checklist for determining jurisdiction

The following checklist may be used to determine whether jurisdiction exists to accept the complaint for investigation.  If any one of the following requirements of jurisdiction is not present, even after giving the CP an opportunity to supplement the complaint to correct the problem, then a notice must be issued to the parties that the complaint is not accepted for investigation.  See Topic V for additional discussion on lack of jurisdiction and Topic XXIV for preparing a rejection letter.
It is critical to cover this checklist as early as possible in the investigation so that the parties are not left wondering about the status of the complaint.  The longer an investigative process takes, the more emotional and the more entrenched the parties may become.  Eventually, memories of the alleged adverse action are less reliable and documentation is lost. 

	Checklist for Establishing Jurisdiction

(failure of the CP to establish any one of the following items,

even after an opportunity to supplement his/her complaint,shall result in a notification of lack of jurisdiction)

_____     The complaint is in writing

_____     The CP’s name and contact information is provided

               Name:         _____________________________________________________________________
               Address:      _____________________________________________________________________
               Phone:         ________________________________  FAX:  ______________________________
               E-mail:        _____________________________________________________________________
_____     The complaint is signed by the CP or authorized representative

               If have authorized representative, provide contact information:

               Name:         _____________________________________________________________________
               Address:      _____________________________________________________________________
               Phone:         _______________________________ FAX:  ________________________________
               E-mail:        _____________________________________________________________________
_____     The Respondent is identified

               Name:         _____________________________________________________________________
               Address:      _____________________________________________________________________
               Phone:         _______________________________ FAX:  ________________________________
               E-mail:        _____________________________________________________________________
_____    The Respondent is a “recipient”

              Explain source of federal funding or other qualifying source:                           

              ________________________________________________________________________________
              ________________________________________________________________________________
              ________________________________________________________________________________
              Documentation supporting “recipient” status:  _ yes   _ no

_____    The complaint alleges a covered “basis” of discrimination

              What is the covered “basis”?   _______________________________________________________
_____    The complaint has “apparent merit,” i.e. the CP alleges that Respondent took an “adverse action” against the CP due to a prohibited “basis” of discrimination

          Brief statement of alleged “adverse action.”_______________________________________________
          __________________________________________________________________________________
          __________________________________________________________________________________
____   The complaint is timely filed

          Date complaint filed:  ________________________________________________________________
          Date of alleged adverse action:  ________________________________________________________
Note:  Reviewing the complaint to determine whether it is timely should be the last step.  You do not want to waste the time and resources of the CP or the CRC in a waiver proceeding if the complaint does not satisfy each and every one of the other jurisdictional requirements.

____  The CP has signed the FOIA/PA Notice and FOIA/PA consent Form.  Date of signed FOIA/PA Consent Form:  __________________

____   All local administrative remedies have been exhausted.  (for use by CRC investigators only; does not apply to complaints of retaliation)  


E.  
Accepting or rejecting jurisdiction


If all of the jurisdictional requirements are met, then a “Notice of Acceptance” of the complaint must be issued to the parties.  See Topics XXI and XXIV.  If jurisdiction is not established, then a notice rejecting the complaint must be issued to the parties.  See Topics V and XXIV.
F.  
Sample exercises; test your knowledge


In addition to being able to properly frame the issue of an investigation, determining whether  jurisdiction exists to investigate a complaint in the first place is absolutely critical.  The following exercises on the next two pages are designed to test your ability to apply the principles learned in this Topic.

Handling multiple allegations by the same CP
            Covered discrimination                                       Covered retaliation                           Dismissed for no jurisdiction

(denial of services, aid, training, or adverse    (denial of services, aid, training, or adverse

employment action on basis of disability)       employment action on basis of engaging in

 





 protected activity such as filing complaint                      

 or testifying in a discrimination action, etc)

	A

July 30 letter from Jane Doe alleges that she is deaf and Manager Johnson would not let her have an appointment with Ms. Simms in the resume writing office of the One Stop Center.  

Context:
Witnesses heard Manager Johnson say that Ms. Simms did not have time to deal with a “deaf bat” like the CP.

Sufficient grounds for discrimination?

___ yes   ___ no
	B

July 30 letter from Jane Doe alleges that she is deaf and Manager Johnson would not let her have an appointment with Ms. Simms in the resume writing office of the One Stop Center.

Context:
Witnesses heard Manager Johnson say that she would not allow CP to see Ms. Simms because CP was being “vengeful” by filing a disability-based discrimination complaint against Manager Johnson with the CRC.

Sufficient grounds for retaliation?

___ yes  ___ no 


	C

July 30 letter from Jane Doe alleges that she is deaf and Manager Johnson would not let her have an appointment with Ms. Simms in the resume writing office of the One Stop Center.

Context:  
Witnesses agree that Ms. Simms unavailable that day (at a meeting, out of the office, with another customer)

Is there anything to support CRC’s jurisdiction?

___ yes  ___ no


	D

August 17 letter from Jane Doe alleges that she is deaf and filed a disability-based discrimination complaint against the One Stop Center.  The CP states she entered the One Stop Center where she had an appointment with Manager Johnson.  Manager Johnson saw her, failed to acknowledge her, and then turned to talk to two other people.  CP went to one of the available computers at the Center and started working on her resume.

Context:
Manager Johnson told the two people, “That’s the deaf lady who wanted to apply for UI benefits and I don’t have time to deal with finding a sign language interpreter right now.”
Sufficient grounds for discrimination?

___ yes   ___ no


	E

August 17 letter from Jane Doe alleges that she is deaf and filed a disability-based discrimination complaint against the One Stop Center.  The CP states she entered the One Stop Center where she had an appointment with Manager Johnson.  Manager Johnson saw her, failed to acknowledge her, and then turned to talk to two other people.  CP went to one of the available computers at the Center and started working on her resume.

Context:
Manager Johnson told the two people. “That’s the deaf bag who filed a complaint with the CRC on me.  I am not the least bit interested in dealing with her.”

Sufficient grounds for retaliation?

___ yes  ___ no 


	F

August 17 letter from Jane Doe alleges that she is deaf and filed a disability-based discrimination complaint against the One Stop Center.  The CP states she entered the One Stop Center where she had an appointment with Manager Johnson.  Manager Johnson saw her, failed to acknowledge her, and then turned to talk to two other people.  CP went to one of the available computers at the Center and started working on her resume.

Context:
Manager Johnson told the two people, “Thank you for taking the time to help us learn the new phone system.”  By the time she turned around to meet the CP, the CP had started working on her resume and Manager Johnson thought that she no longer needed the appointment.
Is there anything to support CRC’s jurisdiction?

___ yes  ___ no




Answers to scenarios A through F are on the next two pages.  Note that the July 30 letters are identical for scenarios A through C and the August 17 letters are identical for scenarios D through F.  The investigator had to gather additional information to determine whether discrimination and/or retaliation on a prohibited basis occurred.  

	A
	Yes, there has been an act of prohibited discrimination.  Upon investigation, it is discovered that Manager Johnson’s refusal to make an appointment for the CP (denial of services) was due to disability-related discrimination (no time to deal with a “deaf bat”).

	B
	Yes, there has been an act of prohibited retaliation.  Upon investigation, witnesses reveal that Manager Johnson refused to make an appointment for the CP (denial of services) because the CP filed a disability-related discrimination complaint against the One Stop Center (Manager Johnson stated the CP’s filing of a complaint was “vengeful”).  

	C
	No.  There has been no discrimination or retaliation established.  While the complaint was properly accepted for investigation because it met the jurisdictional requirements (see this Topic) upon investigation it is established that the Respondent proffered legitimate, nondiscriminatory reasons for its conduct (i.e. Ms. Simms was out of the office that day).

	D
	Yes, there has been an act of prohibited discrimination.  Upon investigation, it is determined that Manager Johnson broke an appointment with the CP (denial of services) because she did not have time to provide accommodation for the CP’s disability (i.e. “I don’t have time to find a sign language interpreter right now).

	E
	Yes, there has been an act of prohibited retaliation.  Manager Johnson broke an appointment with the CP (denial of services) because the CP filed a disability-related discrimination complaint (“deaf bag who filed a complaint on me”).

	F
	No.  There has been no act of discrimination or retaliation.  While there was a break-down in communication and the CP perceived that she was ignored or treated unfairly, the investigation reveals that Manager Johnson did not act with a discriminatory or retaliatory motive.  Thus, while the complaint was initially accepted for investigation because it met the jurisdictional requirements, the investigation revealed that Manager Johnson offered legitimate, nondiscriminatory reasons for her conduct.
This brings the CARDINAL RULE of investigating discrimination complaints to light:  

The investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, disability, WIA participant status, age, or citizenship.


IV
MEDIATION AND CONCILIATION

For those complaints where jurisdiction is established, the importance of mediation early in the investigative process cannot be overstated.  In the vast majority of cases, discrimination complaints arise because the CP believes that the Respondent has treated him or her unfairly.  There is often a breakdown in communication between the parties and, with the passage of time, this lack of communication may fuel increasing mistrust and entrenched positions.


Mediation and conciliation offer parties an opportunity to speak openly about their perceptions of events that occurred while the investigator facilitates possible resolutions to the issues raised in the complaint.  This process can bring an amicable end to a potentially volatile situation.  


In preparation for the mediation and conciliation process, the investigation should be conducted as if the case will go to trial, i.e. witnesses interviewed, documents and data gathered, and on-site visits made (if necessary).  The investigator, in all cases, serves as a neutral fact-finder who assesses evidence gathered and determines the most reliable facts proving or disproving the issues accepted for investigation.  As an evaluator of the record, the investigator reviews and analyzes the date to reach a decision on the merits of the issues accepted for investigation.

The purpose of gathering evidence is to determine whether each element of the CP’s prima facie case has been proven or not.  If a prima facie case of discrimination has not been found, then there is no legal violation, no need for mediation, and a determination finding that the CP failed to meet his/her burden should be issued.  See Topic XXIV for drafting the determination.  On the other hand, if the investigation reveals evidence sufficient to support a finding that the CP has met his/her prima facie case, then mediation may be a useful next step.  
A.  
Role of the investigator


At this point, the investigation has produced evidence sufficient to support the CP’s burden of establishing a prima facie case of discrimination and the investigator is no longer neutral.  In cases where the CRC is investigating the complaint, the investigator now represents the interests of the U.S. Department of Labor—not the CP or the Respondent.  This is a very important point when the investigator attempts to mediate a case.  The primary objective is to enforce the law; that is, to ensure that the federally-assisted program or activity comes into compliance.  

Title VI laws (and related laws) are not remedial-oriented; rather, they are corrective-oriented.  Thus, while the CRC investigator may assist in voluntarily obtaining remedial action from the Respondent to make a CP whole, the Department of Labor may sanction (i.e. cut off funding to) those recipients that refuse to correct discriminatory actions, policies, or practices.  Thus, a CRC investigator cannot enforce remedial action (except for referral to the Department of Justice for litigation), but corrective-oriented remedies against the Respondent can be enforced through the Department through termination of funding to the Respondent.

B.  
Making contact


1.  
The CP


The investigator should contact the CP and discuss at length the compromises s/he is willing to make.  It is critical to find the “bottom line” the CP will accept to settle the case.  The investigator should facilitate consideration of various options the CP will consider in settling the case.


2.  
The Respondent


The investigator should contact the Respondent and discuss at length the compromises s/he is willing to make.  As with the CP, the investigator should facilitate consideration of various options the Respondent will consider in settling the case.

Importantly, the investigator must ensure that the person has authority to execute a settlement on behalf of the Respondent.  

3.  
Special circumstances with Governors under WIA

Pursuant to 29 C.F.R. § 37.95 of the regulations implementing Section 188 of the WIA, the Governor is responsible for attempting to secure voluntary compliance, not the CRC.  The role of the CRC investigator in cases arising under WIA is to contact the Governor’s EO representative and offer the CRC’s assistance in attempting conciliation.  If the CRC’s offer of assistance is refused, then the CRC investigator shall take no further action except to issue a Final Determination.   See Topic XXIV for drafting the determination.
C.  
Pre-conciliation conference activities


Preparation for a CRC conciliation conference is extremely important.  The CRC investigator must exhibit knowledge of the facts and issues of the complaint and conduct himself or herself professionally.  The investigator’s role is not to support either side, but to facilitate possible resolution of the issues and represent the interests of the U.S. Department of Labor.  


Arriving at a conciliation agreement can be challenging, and is among the most creative opportunities for the CRC investigator.  The ability to achieve a conciliation agreement is a credit to the parties as well as the investigator.  


Once signed, the conciliation agreement is legally binding.  It must be administered or enforced regularly to assure that both parties are adhering to their obligations under the agreement.

D.  
Conciliation conference  


Not every case will require a conciliation conference.  Namely, if the CP and/or the Respondent indicate an unwillingness to compromise on any of the issues accepted for investigation, then no conciliation conference should be scheduled.  

The purpose of the conference is to resolve any remaining disputed issues in an informal setting.  A conciliation conference should only be convened for the purpose of summarizing and signing the agreement.  


The CRC investigator, in contacting each party, comes to the conference setting with the issues largely resolved.  The conference is utilized to confirm the agreements of the parties, resolve any remaining minor issues, and have the parties sign the final agreement.  During the conference, the investigator serves as a facilitator and ensures that the parties understand the agreement.  The CP and the Respondent are generally in different rooms, unless the CP is represented by counsel.  Each issue accepted for investigation should be addressed separately, starting with the issues that were the easiest to resolve.


It is possible that the parties will not reach agreement on all of the issues.  If this is the case, the conciliation agreement should cover only those issues that have been resolved.  

E.  
Conciliation agreement, elements of


A CRC-drafted conciliation agreement generally contains ten core elements in order to constitute a satisfactory agreement of the parties.


1.  
Case identification data


This section sets forth the name, address, and attorney (if present) for the CP, Respondent, and sub-recipient (where necessary).  In addition, this section includes the case number and date the agreement was negotiated.


2.  
No admission of violation


This is a standard section of the agreement, which provides that the agreement does not constitute an admission by the Respondent/Recipient of any violation of the legislative authority under which the CRC conducted the investigation.


3.  
Details of agreement


This section outlines the allegation(s) and the compromise agreement(s) reached.  Each allegation should be listed separately, and the compromise agreement for that allegation listed immediately under it.  When dates are negotiated for an activity, they should also be included in this section.


4.  
Retaliation prohibited


This section is also standardized and provides that the parties agree that there shall be no discrimination or retaliation of any kind against any person because of (1) opposition to any practice declared unlawful under whatever legislative authority CRC used to investigate the case, or (2) filing a complaint, testifying, or participating in any manner in any investigation, proceeding, or hearing.


5.  
Records and reporting


This section outlines the records and reporting requirements that will be undertaken as a result of the agreement, and may not be applicable to all agreements.  However, if the Respondent must maintain special records or report to the Department for a period of time regarding its activities, it is critical that these requirements be identified with specificity here, i.e. the dates such reports are due, their contents, and the persons to whom they are to be sent.


6.  
Duration of agreement


In most cases, a conciliation agreement does not last more than one year.  As a result, the investigator should decide and get agreement on a date when the provisions of the agreement cease to be operative.  Reporting for a class action violation may extend for several years, but this is the exception to the rule.


7. 
Publication of the agreement


This is a standard section of the agreement.  In view of the voluntary undertakings on the part of all parties concerned, the Department requires that the agreement be redacted prior to any publication.  The Department is committed to not releasing the names of any CPs, witnesses, or Respondents/Recipients.  Therefore, any identifiable references to those persons should be excluded, and shall be considered and treated as confidential.


8. 
Without prejudice to other pending cases


This is a standard section that advises all parties that the settlement of this case is not intended to prejudice any other case the CP and/or Respondent/Recipient may have before the Civil Rights Center.


9. 
Retirement of case


This section of the agreement advises that Department of Labor officials shall have the right to intervene at any time it is determined that the CP or the Respondent/Recipient is not adhering to  obligations under the provisions of the agreement and that the parties shall not contest the intervention.


10.
Signatures


The CRC-prepared agreement must be signed by the CP, the Respondent/Recipient, and the Director of the CRC. 

V
LACK OF JURISDICTION (NO AUTHORITY TO INVESTIGATE)


At this point, the CP’s complaint is deficient because one or more items on the checklist at Topic III are not established despite affording the CP notice of the deficiency or deficiencies and affording him/her reasonable opportunity to correct the problem(s).  In sum, the complaint does not comply with all of the basic federal requirements (technical and jurisdictional), even after the CP is afforded an opportunity to supplement or clarify the complaint.

The investigative agency must issue a written notification to the CP advising that it has no jurisdiction over the complaint.  The written notification must include the reason for the decision and a statement regarding any further rights the CP may have.  Notably, written notifications of no jurisdiction must provide the following, as appropriate:

A.  
Complaint untimely


1.  
Requesting a waiver



If there is no jurisdiction over a complaint because it is untimely, then the CP must be advised of his/her right to seek a waiver of the 180 day time limitation from the Director of the U.S. Department of Labor’s Civil Rights Center.  A sample paragraph may read as follows:

NOTICE OF RIGHT TO REQUEST WAIVER:  Your complaint has been found untimely because it was not filed within 180 days of the alleged act of discrimination.  However, you may request a waiver of the 180 day time limit for filing a complaint by demonstrating “good cause.”  Any request for waiver must be submitted in writing to the Director of the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, Washington, DC  20210.  The Director of the Civil Rights Center has the sole discretion to grant or deny a request for waiver.  

For a sample determination of “no jurisdiction” based on untimeliness, see Topic XXIV).

     
2.
“Good cause” defined


In determining whether “good cause” exists to waive the time limitation for filing a complaint, the Director may find that the CP could not reasonably have been expected to know the act was discriminatory within 180 days.  However, the CP has an obligation to file the complaint no more than 60 days after becoming aware of the possible discriminatory nature of the adverse action.


Moreover, “good cause” may be found if the CP demonstrates that there was no action on the part of another federal, state, or local civil rights enforcement agency where a similar complaint was filed.


Finally, the 180 day limitation may be waived if the CP demonstrates that s/he suffered from illness or there were other incapacitating circumstances that precluded the filing of the complaint within 180 days.

B.  
Other grounds

1.  
Required notice for investigations conducted by non-CRC persons

In all cases where a “no jurisdiction” determination is issued by any investigative agency other than the Civil Rights Center, the CP must be advised of his/her right to have the complaint investigated by the CRC.  A sample paragraph may read as follows:

NOTICE OF RIGHT TO FILE COMPLAINT:  If you are dissatisfied with this Notice of Final Action, you may file a complaint with the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, Washington, DC  20210.  The complaint must be filed within 30 days of the date on which you received this Notice of Final Action. 

For a sample determination of “no jurisdiction” based on grounds other than untimeliness, see Topic XXIV.  Moreover, if there is no jurisdiction because the Respondent is not a “recipient,” the complaint does not have “apparent merit,” or there is no covered “basis” of discrimination alleged, then the CP may be directed to another agency for assistance in resolving the complaint, i.e., the EEOC.

2.
Some examples

Although the sample “no jurisdiction” letters at Topic XXIV contain descriptions of a variety of circumstances under which a complaint is rejected, additional re-emphasis is provided here.

a.  
Incomplete complaint

If the CP fails to cooperate or to provide sufficient information, such as not completing the CIF or not signing and returning the1 FOIA/PA Consent Form, then the CRC may reject the complaint.  In addition, if the CP insists upon anonymity and the CRC determines that this would prohibit or impair the investigation, then the complaint may be rejected after the CP is duly warned of this consequence.

b.  
No CRC jurisdiction

If (1) the respondent is not funded by the DOL, or (2) the complaint does not allege a basis under the jurisdiction of the CRC, then it is appropriate to reject the complaint.

c.  
Failure to exhaust local remedies

If it is determined that the CP failed to exhaust local remedies, then the complaint should be returned to the CP and s/he should be advised to file the allegations with the recipient-respondent.  This is so even where the CP requests anonymity.  The one exception is where the complaint alleges retaliation.  In cases involving retaliation, there is no requirement that the CP exhaust local remedies prior to pursuing his or her complaint with the CRC.  See Topic XX pertaining to retaliation.
d.  
Third party class actions

Generally, third party class actions are not accepted as complaints by the CRC.  These complaints must satisfy all of the basic federal requirements set forth at Topic III and the “standing” requirements set forth at Topic I.  On the other hand, third party class actions may serve to initiate a compliance review.
e.  
Frivolous complaints

A complaint may be rejected as “frivolous” where the CP’s allegations do not have “apparent merit,” or where the CRC has an established policy or the law is clear on the issue raised.
f.  
The CP is deceased

Under the following circumstances, a complaint may be rejected where the CRC becomes aware that the CP is deceased:  (1) the death of the CP renders it impossible to fully investigate the allegations; or (2) the death of the CP forecloses the possibility of relief because the complaint involved relief solely for the CP (not involving financial recompense) and there is no estate.  In no instance, however, should a class action complaint be closed because of the death of one or more of its class members.
g.  
The CP withdraws complaint

If the CP requests withdrawal of his/her complaint, the case may be closed when all of the following conditions are satisfied:  (1) the CP signed the CRC Complaint Withdrawal Form, or provided all information requested on the form in writing; and (2) the complaint was not a “class action” complaint nor did it have class implications (in this circumstance, the recipient should be notified of the individual’s withdrawal and of the CRC’s intention to continue with the investigation of the class action issues).  

Importantly, if the CP’s written withdrawal letter is incomplete, the CP must provide the missing information.  A Complaint Withdrawal Form and pre-addressed, franked envelope should be sent to the CP by certified mail, return receipt requested.  If the CP does not sign and return the Form within 15 calendar days, then the CRC should issue a letter closing the case (rejecting the complaint).
h.  
Issues resolved through conciliation


If (1) the CP and the Respondent are able to reach a conciliation agreement, (2) the investigator receives a signed copy of the agreement, and (3) there are no class action implications, the complaint may be administratively closed. 
C.  
Patently frivolous complaints

The U.S. Department of Justice has provided regulatory guidance at 28 C.F.R. § 42.408 for the handling of patently frivolous complaints.  These regulations provide that, within a very narrowly defined context, the CRC may close a complaint that is so weak and unsubstantiated as to be absolutely void of merit on its face.  Said differently, this complaint would lack “apparent merit.”  As an example, a complaint would be closed where it is determined that, even if the CP’s allegations were true, no violation of the nondiscrimination and/or equal opportunity laws exists.

Further, cases may be closed if previous court decisions or Departmental decisions, including the CRC, foreclose the subject of the controversy and leave no room for an inference that the issues being raised can be the subject of controversy.  For example, if a woman alleges gender-based discrimination by a state, which receives DOL funds, on grounds that the state includes veteran’s preference as part of its hiring/selection process.  Existing case law and/or departmental policies would preclude this complaint as having “apparent merit.”

In any instance where it is determined that the CP has filed a frivolous complaint, the CP must be informed in detail, by writing, of the reason the complaint was considered to be without merit.  The written notification must cite to a court decision or departmental policy in support of the CRC’s finding.

Notably, the term “frivolous” is a term of art.  It is not intended to imply that the complaint is filed without serious intent or is biased on a serious matter.

D.  
Reopening rejected (administratively closed) complaints


In cases pending before the CRC, a complaint that is rejected (administratively closed) for lack of jurisdiction may be reopened only where all of the basic federal requirements are met.  See Topic III.  In these circumstances, the original case number is retained—a new record is not created.

VI
DEFINITIONS OF COMMON TERMS
IN DISCRIMINATION COMPLAINT INVESTIGATIONS


When processing a discrimination complaint, there are certain terms and phrases that should be defined and used consistently in developing the Complaint Investigation Plan (CIP) and writing any determinations or other notifications to the parties.

A.  
“Charging Party” defined


The “Charging Party” (CP) is the individual, who has filed the complaint.  This is the party who alleges to have been discriminated against by the Respondent.  In the case of a class action or third party complaint, the CPs are the individuals adversely affected by the alleged discrimination.
B.  
“Respondent” defined


The Respondent is the individual, agency, or entity that has allegedly discriminated against the CP in contravention of federal law.  As noted in Topic III, a Respondent must be a “recipient” under the applicable federal statutes and regulations.  If a Respondent is not deemed a “recipient” under these laws, you will not have jurisdiction to investigate the complaint.



Before a complaint is accepted for investigation, the CRC must verify that the respondent receives financial assistance from the Department of Labor, or was receiving such assistance at the time the CP alleges the discriminatory conduct occurred.  


Secretary’s Order 4-2000 provides that the CRC is authorized to conduct investigations and reviews to determine the compliance of DOL recipients, sub-recipients, grantees, sub-grantees, or contractors with nondiscrimination and equal opportunity laws.  


Where the CP’s allegations, if presumed true, would appear to violate a federal nondiscrimination and/or equal opportunity law, but the Department of Labor has no funding relationship with the respondent, then the CRC should make every attempt to determine which federal agency has jurisdiction to conduct the investigation and refer the complaint accordingly.

C.  
“Issues” defined

The “issue” of the discrimination complaint is the alleged “adverse action” taken against the CP by the Respondent.  Some common examples of “issues” include, but are not limited to, denial of enrollment, testing, training, placement, referral, hiring, access/accommodation, promotion, compensation as well as termination and disciplinary action or reprimands. 
Some additional examples of potentially prohibited conduct (if motivated by discriminatory animus) are as follows:

Any difference in the quality, quantity, or manner in which a service or benefit is provided.

Segregation in any part of a program or separate treatment in any manner.

Restriction in the enjoyment of any advantages, privileges, or other benefits that are provided by the program.

Different standards or requirements for participation or entry.

Separate treatment in any manner related to receiving services or benefits.

Restriction of the membership of advisory or planning councils that are an integral part of federally-funded programs.

Failure to provide information or services in languages other than English where a significant number of potential beneficiaries are of limited English-speaking ability.

Failure to adequately advise persons of the eligible population of the existence of services or benefits.

The use of criteria or methods of administration that would defeat or substantially impair the accomplishment of program objectives, or that would have an heavier impact on one group.

Discrimination in any activity conducted in a facility built in whole or in part with federal funds.

For WIA programs, discrimination related to any employment decision such as hiring, pay, promotions, transfers, working conditions, and termination among others.
D.  
“Basis” defined 


The “basis” of the complaint is the ground for the alleged act of discrimination.  The following list provides examples of “bases” on which complaints may be accepted under various federal statutes.  Said differently, the following constitute “covered bases” supporting jurisdiction over a particular discrimination complaint:

Applicable statutes






“Basis” of discrimination that is/are “covered”

Title VI of the Civil Rights Act of 1964



race, color, national origin

Section 504 of the Rehabilitation Act of 1973,


disability

as amended

The Americans with Disabilities Act of 1990


disability

Title IX of the Education Amendments Act


sex, sexual harassment 

of 1972, as amended

The Age Discrimination Act of 1975, as



any age

amended

Section 188 of the Workforce Investment Act


race, color, national origin, sex, religion, 











disability, political affiliation or belief,
citizenship, age, WIA participant status

All of the above-stated statutes




retaliation and intimidation

See the appropriate Topics in this Desk Reference pertaining to the specific requirements for each of the foregoing statutes.

E.  
“Legal theory” of discrimination defined


As an initial matter, the nondiscrimination statutes applicable to federally-assisted programs, under which the CRC has authority to process complaints, are based on the congressional power to impose conditions on how federal funds will be used (i.e., the “spending power” clause of the United States Constitution).  In Lau v. Nichols, 414 U.S. 563 (1974), the Supreme Court held that the “Federal Government has the power to fix the terms on which its money allotments . . . shall be disbursed.”  Thus, recipients of Department of Labor financial assistance are obliged to comply with the nondiscrimination and equal opportunity laws under the jurisdiction of the CRC.

There are three major legal theories of discrimination under federal civil rights laws:


1.  
Disparate treatment


The CP alleges that s/he has been treated differently because of his/her race, sex, age, or other bases prohibited by the applicable laws.  Here, the CP asserts that a facially neutral rule, which produced a disproportionate impact, was adopted with a discriminatory purpose.  In Teamsters v. United States, 431 U.S. 324 (1977), the Supreme Court held:

‘Disparate teatment’ is the most easily understood type of discrimination.  The employer simply treats some people less favorably than others because of their race, color, religion, sex, or national origin.  Proof of discriminatory motive is critical . . ..

To prove a case of “disparate treatment,” the investigator must examine:  (1) whether the CP is a member of a protected class; (2) whether the CP was treated differently and, if so; (3) why the CP was treated differently; and (4) whether a prohibited factor (“basis”) was involved in the disparate treatment of the CP.  These determinations will hinge largely on a comparison of the treatment of the CP, similarly-situated individuals in the CP’s group, and similarly-situated individuals of a different group.


One example of disparate treatment is providing inferior services or benefits to a class of intended beneficiaries based solely on their membership in the protected class.  Services or benefits should be provided in a manner that each protected beneficiary class is (1) served in the same general proportions as its incidence in the eligible population (also known as “quantitatively proportionate”), and (2) receives the same caliber of benefits as every other beneficiary class (also known as “qualitatively equivalent”).


Some examples of behavior that, depending on the facts of a particular case, may constitute discrimination if a person is subjected to different treatment because of that behavior:

Appearance.  Wearing particular clothing, ornamentation, or hairstyle as an expression of “racial,” “ethnic,” or “religious” identity.

Expression of beliefs.  Holding political, social, or religious views that are “race-related, “ethnic-conscious,” or represent unpopular sexual beliefs or lifestyles.  Expressing one’s beliefs through overt activities such as wearing a button, carrying a sign, adopting a “race-related” name or using words with special “ethnic” meaning.

Membership or participation in a group.  This would include participation in activities identified with civil rights organizations, feminist groups, or groups like the Gray Panthers.

Association with protected class members.  An example would be interracial dating.

Reactions.  Reacting to racial or ethnic derogatory remarks or epithets or other provocative situations that may lead to resigning from one’s job, disobeying an order, or fighting.


In these cases, the person accused of discriminatory behavior or action must know of the “protected class” nature of the activity.  For example, a black man cannot establish a claim that he was fired for dating a white woman unless he demonstrates that the employer was aware of this fact.


2.  
Disparate impact


Discrimination may result from neutral employment practices, or methods of program administration that, although applied uniformly to all persons, have the effect of disproportionately excluding from employment, promotion, or program benefits or participation members of a particular protected class.  As opposed to “disparate treatment” cases, “disparate impact” arises in a system that is completely deterministic and that permits no exercise of discretion by the Respondent.   Notably, the more discretion that rests in the Respondent, the stronger a case is for “disparate impact” as discretion implies discriminatory motive.


Proof of substantial adverse impact triggers a demand for justification, and liability follows if justification is not demonstrated.  The sole concern is demonstration of an adverse impact resulting from application of a rule, policy, procedure, or method of administration.  In Lau v. Nichols, 414 U.S. 5632 (1974), the Supreme Court held:

Claims of disparate treatment may be distinguished from claims that stress ‘disparate impact.’  The latter involve employment practices that are factually neutral in their treatment of different groups but that in fact fall more harshly on one group than another and cannot be justified by business necessity.  Proof of discriminatory motive . . . is not required under a disparate (adverse) impact theory.  (citation omitted).

. . .

Discrimination is barred which has that effect even though no purposeful design is present . . ..


The CP alleges that a “special requirement” was used in the decision-making process (e.g. to decide eligibility, selection, placement, training, monetary and non-monetary compensation, disciplinary actions, etc…) and application of the “special requirement” had an “adverse effect” on a particular group, but the “special requirement” is not necessary to determine qualifications for the service or job being sought.  Determining whether discrimination exists on the grounds of “disparate impact” will require the use of statistical evidence to make comparisons among the groups in question.


In these cases, the Respondent may justify a challenged action with evidence that it was necessary to accomplish a legitimate business or program goal and that a nexus between accomplishment of that goal and the rule, policy, procedure, or method of administration can be adequately demonstrated (i.e., test validation).


The distinctions between “disparate treatment” and “disparate impact” are clear.  Once a discretionary selection process has been shown to produce a substantial disproportionate impact, an inference of disparate treatment will arise unless the Respondent can demonstrate that the factors resulting in the disparity (such as selection criteria, methods of program administration, personnel rules, program policies, and so on) are legitimate and required by business necessity, or are integral to the operation and objectives of the program.


When the Respondent carries this burden, the logic of the disparate impact doctrine requires a justification of the demonstrated causal factors.  Said differently, any criteria (method of administration, policy, rule, or procedure) that can refute an inference of intentional discrimination may still be properly analyzed under the disparate impact theory, if alternative methods cannot be shown to accomplish the same business or program objective and that do not have the same disparate effect.


Three important corollary theories fall under the “disparate impact” rubric.  First, there are artificial barriers to employment.  The term “artificial barriers to employment” is defined as limitations (such as parental status, credential requirements, criminal record, lack of child care, physical or mental status, absence of part-time or alternative working patterns/schedules) in hiring, firing, promotion, licensing, and conditions of employment that are not directly related to an individual’s fitness or ability to perform the tasks of the job.  Some examples of potentially artificial barriers are as follows:

Requiring educational credentials that are unnecessary in view of the job requirements;

Insisting on a particular kind of experience, when experience in a somewhat different field would be equally useful;

Imposing physical restrictions, such as height or weight, that are not related to job performance;

Using arrest records to preclude employment even though the nature of the arrest may have no bearing on job performance; and

Allowing personal information (such as marital status, number of children, or employment of a spouse) to influence an employment decision where such conditions have no relevance to the job requirements.


A second corollary theory under disparate impact is architectural barriers.  The term “architectural barriers” is defined as meaning those physical conditions of a building facility, or other physical structure that reduces accessibility to, or usefulness of, the building, facility, or structure to persons with disabilities.  It is unlawful under most conditions, to exclude a person with a disability form employment or program participation because of inaccessible facilities.


The third corollary theory under disparate impact is perpetuation of past discrimination.  This corollary refers to maintaining a neutral employment or program policy that perpetuates past discrimination.  For example, an agency previously refused to hire blacks for certain job categories and presently hires most of its employees for those jobs through “word-of-mouth” recruitment by current employees.  The current policy, although seemingly neutral, may perpetuate the agency’s past discriminatory hiring practices.  

3.   
Failure to provide reasonable accommodation/modification


A final theory of discrimination that may be alleged by the CP is failure or refusal of the Respondent to provide reasonable accommodation/modification.  The CP alleges that (1) s/he is a “qualified individual with a disability” or has a restriction based on his/her bona fide religion, (2) the Respondent had a legal obligation to provide reasonable accommodation/modification, and (3) Respondent failed or refused to provide a reasonable accommodation/modification.    For additional discussion of this theory of discrimination, see Topic XVII and XVIII.
VII
ELEMENTS OF PROOF FOR
COMPLAINTS OF DISCRIMINATION

In McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), a Title VII case, the Supreme Court set forth the allocations of proof in individual disparate treatment cases.  In essence, the CP has the initial burden of demonstrating that s/he was subjected to an “adverse action” by the Respondent on a prohibited discriminatory “basis.”  If the CP establishes this prima facie case, then the burden shifts to the Respondent to present legitimate, non-discriminatory reasons for its conduct.  Once the Respondent proffers such reasons, the burden shifts to the CP to demonstrate that the proffered reasons are “pretextual.”  

The CP must demonstrate discrimination by a “preponderance of the evidence.”  This means that the evidence demonstrates that it is more likely than not that the CP was discriminated against by the Respondent.  

A.  
Origin of “elements of proof”

The concept of “elements of proof” and “prima facie” became important when the courts recognized that charging parties did not have detailed knowledge of employers’ personnel practices, policies, procedures, or criteria.  Thus, to require a charging party to prove the existence of discrimination under these circumstances would be beyond his or her resources.  From this, the courts decided that the charging party does not have to establish the existence of discrimination; rather, s/he need only present evidence sufficient to support a reasonable inference that discrimination exists in order for the complaint to be accepted for investigation. 

Because there have not been a significant number of court decisions issued in Title VI cases, it appropriate to apply the elements of proof utilized in Title VII cases (as set forth in Green, supra).  The “elements of proof” listed in this Desk Reference pertain to complaints of discrimination that may be filed with the U.S. Department of Labor’s Civil Rights Center.  See Topics IX – XX, which set forth the elements of proof for each basis of discrimination.  

B.  
Establishing a prima facie case


Courts use the concept “prima facie” in two contexts:  (1) the CP produces evidence sufficient to render a reasonable conclusion in favor of the CP; and (2) the CP’s evidence is sufficient to not only establish his or her claim, but also to compel a conclusion and justify the relief sought.  In Green, the Court stated the following:

The complainant in a Title VII trial must carry the initial burden under the statute of establishing a prima facie case of racial discrimination.  This may be done by showing (i) that (an individual) belongs to a racial minority; (ii) that he applied and was qualified for a job for which the employer was seeking applicants; (iii) that, despite his qualifications, he was rejected; and (iv) that, after his rejection, the position remained open and the employer continued to seek applicants from persons with CP’s qualifications.  This showing justifies the inference that the minority applicant was denied an employment opportunity for reasons prohibited by Title VII and therefore shifts the burden to the employer to rebut that inference that the minority applicant was denied an employment opportunity for reasons prohibited by Title VII and therefore shifts the burden to the employer to rebut that inference by offering some legitimate, nondiscriminatory reasons for the rejection.

411 U.S. at 802.

Thus, in the employment context for example, the CP may establish a prima facie case for both failure to hire as well as failure to promote.  Importantly, in cases alleging disparate treatment involving failure to hire, in addition to being a member of a protected class, the CP must met the following three elements:  (1) the CP must be qualified for the job; (2) the CP must have actually applied for the job
; and (3) the employer must actually be seeking applicants for the job.  If one of the elements is missing, the CP cannot establish a prima facie case of discrimination. 


To establish a prima facie case of disparate treatment in other contexts, the investigator may use comparative analysis.  Here, it is important to note that the CP must demonstrate some actionable adverse action or treatment as a result of the disparate treatment for the case to be probative.  For example, the fact that female participants would not go to lunch with him, but would go to lunch with other male participants, may represent an adverse treatment of the CP, but it is not actionable under the civil rights laws.

C.  
Use of statistics  


Statistics, in the proper case, may establish a prima facie case of discrimination.  There are two ways to use statistical evidence.  First, by presenting statistical evidence that demonstrates that a rule, procedure, policy, or method of administration has a substantial disparate impact and that it is statistically improbable that the observed pattern of events occurred by chance.  Generally, this means that the investigator may show the observed (i.e. actual) results have a probability of occurrence of less than five percent (5%).  Second, by presenting statistical evidence that establishes that the rule, procedure, policy, or method of administration has an adverse impact under the Uniform Guidelines on Employee Selection Procedures at 29 C.F.R. Part 1607.  These regulatory provisions § 1607.4(D) state, in part, the following:

A selection rate for any race, sex, or ethnic group which is less than four-fifths (4/5) (or eighty percent) of the rate for the group with the highest rate will generally be regarded by the Federal enforcement agencies as evidence of adverse impact, while a greater than four-fifths rate will generally not be regarded by Federal enforcement agencies as evidence of adverse impact.  Smaller differences in selection rate may nevertheless constitute adverse impact, where they are significant in both statistical and practical terms or where a user’s actions have discouraged applicants disproportionately on grounds of race, sex, or ethnic group.  Greater differences in selection rate may not constitute adverse impact where the differences are based on small numbers and are not statistically significant, or where special recruiting or other programs cause the pool of minority or female candidates to be atypical of the normal pool of applicants from that group.  Where the user’s evidence concerning the impact of a selection procedure indicates adverse impact but is based upon numbers which are too small to be reliable, evidence concerning the impact which the selection procedure had when used in the same manner in similar circumstances elsewhere may be considered in determining adverse impact.  Where the user has not maintained data on adverse impact as required by the documentation section of applicable guidelines, the Federal enforcement agencies may draw an inference of adverse impact of the selection process from the failure of the user to maintain such data, if the user has an underutilization of a group in the job category, as compared to the group’s representation in the relevant labor market or, in the case of jobs filled from within, the applicable work force.

29 C.F.R. § 1607.4(D). 


In the first scenario presented above, an investigator’s statistics must meet two tests:  (1) a substantial disparate impact exists; and (2) the observed impact is statistically significant (i.e. not due to chance).  To establish causation, the investigator must determine whether the observed disparity was cause by (1) a rule in dispute (such as a screening test or height/weight measurement), (2) a facially neutral rule or procedure not in dispute (i.e. not recognized by the CP as potentially discriminatory such as an educational requirement not supported by business necessity), or (3) chance (thereby refuting the CP’s claim of causation between the rule and the observed results).

In the second scenario presented above, the investigator need only show that the selection rate of members of one protected class is substantially less than that of members of the comparative class with the highest selection rate.  “Substantially less” in this case has been defined to mean a ratio of the lower to the higher selection rate of 80% or less.  “Selection rate” refers to the ration of those persons entering an employment selection process (i.e. hiring, promotion, transfer, testing, etc) to those successfully completing that process (i.e. “being selected”).


In either case, it is important to keep in mind that “statistics are not irrefutable; they come in infinite variety and, like any other kind of evidence, they may be rebutted.”  In short, “their usefulness depends on all the surrounding facts and circumstances. “  Teamsters v. United States, 431 U.S. 324 (1977).

D.  
Rebuttal of the prima facie case


In every case, after a prima facie case has been established, the Respondent must be provided an opportunity to rebut the evidence presented.  Under Title VII case law, which the Civil Rights Center applies as a matter of policy to all cases involving employment, the Respondent may rebut a disparate treatment claim if it articulates legitimate, nondiscriminatory reasons for its conduct.  This means that the Respondent need not prove the absence of a discriminatory motive, only the existence of a nondiscriminatory reason for the demonstrated disparate treatment.  However, the reason given must be clear and reasonably specific.  See Texas Department of Community Affairs v. Burdine, 101 S.Ct. 1089 (1981).  


In some cases, the Respondent may choose to rebut the presumption in some other way such as disputing the facts, or presenting new or different facts.  Below are some examples of typical rebuttals to a prima facie finding of disparate treatment:

The finding is factually incorrect;

Individuals compared were not “similarly situated”;

The comparison was not inclusive (i.e. some persons who were “similarly situated” were not included;

Statistical evidence was not probative (i.e. irrelevant to the issue, insufficient sample, inappropriate comparison, etc…); 

Presentation of contrary statistical evidence;

Demonstration that actions taken pursuant to an authorized Affirmative Action Plan;

Use of rebuttal witnesses (i.e. other members of the CP’s class not treated like the CP; person not of the CP’s class treated in the same manner as the CP); and 

The difference in treatment based on some other objective reason (i.e. qualifications, favoritism, nepotism, etc…).


The “impact” cases not involving employment, or for those employment cases where the Uniform Guidelines were not used to establish the case, the prima facie showing may be rebutted by:

Proving that the rule, policy, or practice under attack did not cause the adverse impact (i.e. questioning the “significance” of the finding); or

Demonstrating that a facially neutral practice or procedure had a manifest relationship to a legitimate business or program objective of the Respondent.  See Southeastern Community College v. Davis, 99 S. Ct. 2361 (1979).


In sum, even though it may not difficult to establish a prima facie case under the disparate impact theory because proof of a discriminatory motive is not required, a Respondent need only show proof of business necessity to escape liability.  If, however, discriminatory motive is established by the CP, it is very difficult for the Respondent to present a successful defense.

E.  
Pretextual rebuttals


In rebutting a prima facie case, a Respondent may present evidence, which can later be established as “pretextual.”  The investigator should carefully analyze, in light of the surrounding facts in the case, all evidence submitted and justifications offered by the Respondent in rebutting the CP’s allegations.


Where the facts seem to be in dispute, the investigator should attempt to corroborate the facts independently.  Statistics are particularly useful in rebutting prima facie cases.  A determination of whether the proferred “nondiscriminatory” reason provided by the Respondent is pretextual must be made by the investigator.
VIII
INTERROGATORIES


Interrogatories specific to a particular “basis” for discrimination may be found at the appropriate “Elements of Proof” topic for that basis in this Desk Reference.  


Importantly, when interrogatories are developed, the investigator should focus on the issues accepted for investigation only.  You must ensure that every piece of evidence sought is material to the issues accepted for investigation.  Gathering evidence related to the accepted issues will focus the investigation and enhance your efficiency.  The investigator should gather evidence that is (1) relevant (i.e., tends to prove or disprove an issue raised in an allegation), and (2) reliable (i.e., trustworthy as opposed to self-serving, contradictory, or conclusory).


Enough evidence has been obtained if the investigator can render a reasoned and documented determination on each issue set forth in the original notice of acceptance to the parties.  Interrogatories must be developed and tailored to meet the specific circumstances of each complaint.  However, some general suggestions for interrogatories for the various types of discrimination may be found at Topics IX through XX.  NOTE:  The interrogatories are currently being developed.
IX
ELEMENTS OF PROOF:
RACE


The CRC has jurisdiction to investigate complaints under Title VI of the Civil Rights Act of 1964, which (1) prohibits exclusion from participation in, (2) denial of benefits of, or (3) discrimination under any program or activity receiving DOL financial assistance on grounds of race, color, or national origin.  42 U.S.C. § 2000d; 29 C.F.R. Part 31.


Moreover, the CRC has jurisdiction to investigate complaints under Section 188 of the WIA.  29 U.S.C. § 2938; 29 C.F.R. Part 37.

A.  
Elements 


1.  
Statutory language

Discrimination on the basis of “race” is prohibited by Title VI of the Civil Rights Act of 1964 as well as Section 188 of the Workforce Investment Act.  

a.  
Title VI of the Civil Rights Act of 1964

Generally, Title VI of the Civil Rights Act of 1964 does not apply to employment practices except where:  (1) the primary objective of the federal financial assistance is to provide employment; or (2) employment discrimination would tend to exclude otherwise eligible persons from participation in, deny them the benefits of, or subject them to discrimination under the program receiving DOL assistance.  42 U.S.C. § 2000d.  The provisions read as follows:

No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.

42 U.S.C. § 2000d.



b.  
The Workforce Investment Act of 1998

Under Section 188 of the WIA, there is a prohibition against discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) define “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  Prohibitions against discrimination under this category include discrimination:

. . . on the basis of age under the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.), on the basis of disability under section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794), on the basis of sex under title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), or on the basis of race, color, or national origin under title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) . . ..

29 U.S.C. § 2938(a)(1).  Similarly, WIA contains a prohibition on discrimination regarding participation, benefits, and employment:

No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2).

2.  
“Race” defined


The terms “race,” “color,” and “national origin” are not defined in the statutes at issue here, or in the regulations implementing these statutes.  To make a prima facie showing of disparate treatment on any of these bases, the CP must allege that (1) s/he is a member of a particular race, color, or national origin, (2) s/he was qualified for the benefit/services/aid/training or, in employment-related cases, s/he met the employer’s legitimate business expectations, (3) s/he suffered an adverse action by the employer, and (4) the employer treated similarly situated persons outside the protected class more favorably.

While the “color” of a person logically refers to a person’s skin color, the definitions of “race” and “national origin” are more complex.


In Espinoza v. Farah Manufacturing Co., 414 U.S. 86, 88 (1973), the Supreme Court provided some guidance regarding the definition of “national origin” in a Title VII case.  The Court noted that “national origin” does not refer to “citizenship”; rather, it “refers to the country from where a person was born, or, more broadly, the country from which his or her ancestors came.”  Notably, regulations implementing the mandates of the EEOC at 29 C.F.R. § 1606.1 define “national origin” discrimination broadly to include the denial of employment opportunities because of an individual’s, or his or her ancestor’s, place of origin or because an individual has the physical, cultural, or linguistic characteristics of a national origin group.”  Another example of a “national origin” case under Title VII is Salas v. Wisconsin Dep’t. of Corrections, ___ F.3d ___, Case No. 06-2483 (7th Cir. July 18, 2007) (a case involving allegations of discrimination stemming from being “Hispanic”).


Cases involving Limited English Proficiency (LEP) would fall under “national origin” prohibitions against discrimination.  In these cases, the CP may assert that s/he is a person with LEP and that English-speaking persons were treated more favorably that persons with LEP.


Turning to the definition of “race,” the Supreme Court addressed this issue in a civil rights case brought under 42 U.S.C. § 1981 by a professor alleging that he was denied tenure because of his Arab origin and Moslem religion.  In Saint Francis College v. Al-Khazraji, 481 U.S. 604 (1987) (J. Brennan, concurring), the Court cited to certain dictionary definitions, providing that “race” denotes “a family, tribe, people, or nation belonging to the same stock.”  The Court stated that the purpose of § 1981 was to “protect from discrimination identifiable classes of persons who are subjected to intentional discrimination solely because of their ancestry or ethnic characteristics.”  


After review of the record, the Court determined that remand was appropriate and held that, if on remand the professor “can prove that he was subjected to intentional discrimination based on the fact that he was born Arab, rather than solely on the place or nation of his origin, or his religion, he will have made out a case of (racial discrimination) under § 1981.”  The Court held that a person of Arabian ancestry may be protected from racial discrimination under Title VII even though, as in this case, the person is recognized as “Caucasian.”  To hold otherwise would, according to the Court, erroneously presume that “all those who are Caucasians today were thought to be of the same race when § 1981 became law.”  The Court noted that, to the contrary, “19th century sources commonly describe ‘race’ in terms of particular ethnic groups, including Arabs, and do not support the claim that Arabs and other present-day ‘Caucasians’ were then considered to be a single race.”  


Notably, Justice Brennan stated that he wrote “separately only to point out that the line between discrimination based on ‘ancestry or ethnic characteristics,’ . . . and discrimination based on ‘place or nation . . . of origin, . . . is not a bright one.”  Justice Brennan explains:

It is true that one’s ancestry—the ethnic group from which an individual and his or her ancestors are descended—is not necessarily the same as one’s national origin—the country ‘where the person was born, or, more broadly, the country from which his or her ancestors came.’  Espinoza v. Farah Manufacturing Co., 414 U.S. 86, 88 (1973) (emphasis added).  Often, however, the two are identical as a factual matter:  one was born in the nation whose primary stock is one’s own ethnic group.  Moreover, national origin claims have been treated as ancestry or ethnicity claims in some circumstances.  For example, in the Title VII context, the terms overlap as a legal matter.  See 29 C.F.R. § 1606.1 (1986) (emphasis added) (national origin discrimination ‘include[es], but [is] not limited to, the denial of equal  employment opportunity because of an individual’s, or his or her ancestor’s, place of origin; or because the an individual has the physical, cultural, or linguistic characteristics of a national origin group’); Espinoza, supra, at 89, 94 . . . (the deletion of the word ancestry from the final version of § 703 of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(e), ‘was not intended as a material change, . . . suggesting that the terms ‘national origin’ and ‘ancestry’ were considered synonymous’).  I therefore read the Court’s opinion to state only that discrimination based on birthplace alone is insufficient to state a claim under § 1981. 

Id. at 614.

3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, disability, WIA participant status, age, or citizenship.

In complaints alleging race-based discrimination, a prima facie case is established if the CP presents the following:

◦
The CP is a member of a particular race;

◦
The CP was qualified to do the work in question, or was qualified for the benefits/aid/training/services;

◦
The CP suffered an “adverse action” by the Respondent; and

◦
An individual NOT of the CP’s race was granted the benefit/aid/training/service/employment that the CP was denied.

During the investigative process, the Respondent has the opportunity to present legitimate, non-discriminatory reasons for its conduct.  If the Respondent presents legitimate, non-discriminatory reasons for its action, then the CP should be given the opportunity to respond that the proffered reasons were pre-textual (this is most often accomplished by comparative evidence).

B.  
Examples of interrogatories

Suggested interrogatories are being developed.

X
ELEMENTS OF PROOF:
GENDER OR SEX


The CRC has jurisdiction to investigate complaints under Title IX of the Education Amendments Act of 1972 which prohibits (1) exclusion from participation in, (2) the denial of benefits of, and (3) discrimination under an education program or activity receiving DOL financial assistance on the basis of sex.  This statute generally applies to any education or training program or activity, whether or not it is offered or sponsored by an “educational institution.”  As a result, Title IX covers job training programs under Section 188 of the WIA (formerly JTPA) as well as training of state health, safety, and mine personnel under OSHA and MSHA.  Title IX of the Education Amendments of 1972 at 20 U.S.C. § 1681-83 and 1685-88; 29 C.F.R. Part 36.


The regulatory provisions at 29 C.F.R. § 36.605 provide that “[t]he investigative, compliance, and enforcement procedural provisions of Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d)(“Title VI”) are hereby adopted and applied to these Title IX regulations.  These procedures may be found at 29 C.F.R. 31.5, 31.7 through 31.11.”  

Pursuant to the Supreme Court’s decision in North Haven Bd. of Ed. V. Bell, 456 U.S. 512, 521 (1982), the employment practices of DOL recipients falling under Title IX are covered.


Moreover, the CRC has jurisdiction to investigate sex-based complaints under Section 188 of the WIA.  29 U.S.C. § 2938; 29 C.F.R. Part 37.

A.  
Elements

1.  
Statutory language

Discrimination on the basis of “gender” or “sex” is prohibited by Title IX of the Education Amendments Act of 1972, as amended, as well as Section 188 of the Workforce Investment Act.  


a.  
Title IX of the Education Amendments Act of 1972
The provisions at Title IX prohibiting discrimination on the basis of sex read, in relevant part, as follows:

No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance, . . ..
20 U.S.C. § 1681(a).  There are exceptions noted in the statute that should be reviewed prior to processing a complaint on this basis.


b.  
The Workforce Investment Act of 1998

Under Section 188 of the WIA, there is a prohibition against discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) define “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  Prohibitions against discrimination under this category include discrimination:

. . . on the basis of age under the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.), on the basis of disability under section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794), on the basis of sex under title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), or on the basis of race, color, or national origin under title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) . . ..

29 U.S.C. § 2938(a)(1).  Similarly, WIA contains a prohibition on discrimination regarding participation, benefits, and employment:

No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2).

2.  
“Gender” or “sex” defined

Other than categories of “male” and “female,” the implementing regulations at 29 C.F.R. Part 36 also prohibit discrimination on sex-related bases of marital status, actual or potential parental status, pregnancy, childbirth, termination of pregnancy, recovery from termination of pregnancy, and other like categories.  See 29 C.F.R. §§ 36.300 – 36.500 (regulations implementing Title IX of the Education Amendments of 1972).  Notably, Section 188 of the WIA references Title IX, and it does not contain separate definitions of “sex” or “gender.”

3.  
Elements of the prima facie case



Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, disability, WIA participant status, age, or citizenship.

In complaints alleging sex-based discrimination, a prima facie case is established if the CP presents the following:

◦
The CP identifies his/her gender or sex;

◦
The CP was qualified to do the work in question, or was qualified for the benefits/aid/training/services;

◦
The CP suffered an “adverse action” by the Respondent; and

◦
An individual of the opposite gender or sex was granted the benefit/aid/training/service/employment that the CP was denied.

During the investigative process, the Respondent has the opportunity to present legitimate, non-discriminatory reasons for its conduct.  If the Respondent presents legitimate, non-discriminatory reasons for its action, then the CP should be given the opportunity to respond that the proffered reasons were pre-textual (this is most often accomplished by comparative evidence).

B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XI
ELEMENTS OF PROOF:
COLOR


The CRC has jurisdiction to investigate complaints under Title VI of the Civil Rights Act of 1964, which (1) prohibits exclusion from participation in, (2) denial of benefits of, or (3) discrimination under any program or activity receiving DOL financial assistance on grounds of race, color, or national origin.  42 U.S.C. § 2000d; 29 C.F.R. Part 31.


Moreover, the CRC has jurisdiction to investigate complaints under Section 188 of the WIA.  29 U.S.C. § 2938; 29 C.F.R. Part 37.

A.  
Elements


1.  
Statutory language

Discrimination on the basis of “color” is prohibited by Title VI of the Civil Rights Act of 1964 as well as Section 188 of the Workforce Investment Act.  

a.  
Title VI of the Civil Rights Act of 1964

Generally, Title VI of the Civil Rights Act of 1964 does not apply to employment practices except where:  (1) the primary objective of the federal financial assistance is to provide employment; or (2) employment discrimination would tend to exclude otherwise eligible persons from participation in, deny them the benefits of, or subject them to discrimination under the program receiving DOL assistance.  42 U.S.C. § 2000d.  The provisions read as follows:

No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.

42 U.S.C. § 2000d.



b.  
The Workforce Investment Act of 1998

Under Section 188 of the WIA, there is a prohibition against discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) define “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  Prohibitions against discrimination under this category include discrimination:

. . . on the basis of age under the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.), on the basis of disability under section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794), on the basis of sex under title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), or on the basis of race, color, or national origin under title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) . . ..

29 U.S.C. § 2938(a)(1).  Similarly, WIA contains a prohibition on discrimination regarding participation, benefits, and employment:

No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2).

2.  
“Color” defined


The terms “race,” “color,” and “national origin” are not defined in the statutes at issue here, or in the regulations implementing these statutes.  To make a prima facie showing of disparate treatment on any of these bases, the CP must allege that (1) s/he is a member of a particular race, color, or national origin, (2) s/he was qualified for the benefit/services/aid/training or, in employment-related cases, s/he met the employer’s legitimate business expectations, (3) s/he suffered an adverse action by the employer, and (4) the employer treated similarly situated persons outside the protected class more favorably.

While the “color” of a person logically refers to a person’s skin color, the definitions of “race” and “national origin” are more complex.


In Espinoza v. Farah Manufacturing Co., 414 U.S. 86, 88 (1973), the Supreme Court provided some guidance regarding the definition of “national origin” in a Title VII case.  The Court noted that “national origin” does not refer to “citizenship”; rather, it “refers to the country from where a person was born, or, more broadly, the country from which his or her ancestors came.”  Notably, regulations implementing the mandates of the EEOC at 29 C.F.R. § 1606.1 define “national origin” discrimination broadly to include the denial of employment opportunities because of an individual’s, or his or her ancestor’s, place of origin or because an individual has the physical, cultural, or linguistic characteristics of a national origin group.”  Another example of a “national origin” case under Title VII is Salas v. Wisconsin Dep’t. of Corrections, ___ F.3d ___, Case No. 06-2483 (7th Cir. July 18, 2007) (a case involving allegations of discrimination stemming from being “Hispanic”).


Cases involving Limited English Proficiency (LEP) would fall under “national origin” prohibitions against discrimination.  In these cases, the CP may assert that s/he is a person with LEP and that English-speaking persons were treated more favorably that persons with LEP.


Turning to the definition of “race,” the Supreme Court addressed this issue in a civil rights case brought under 42 U.S.C. § 1981 by a professor alleging that he was denied tenure because of his Arab origin and Moslem religion.  In Saint Francis College v. Al-Khazraji, 481 U.S. 604 (1987) (J. Brennan, concurring), the Court cited to certain dictionary definitions, providing that “race” denotes “a family, tribe, people, or nation belonging to the same stock.”  The Court stated that the purpose of § 1981 was to “protect from discrimination identifiable classes of persons who are subjected to intentional discrimination solely because of their ancestry or ethnic characteristics.”  


After review of the record, the Court determined that remand was appropriate and held that, if on remand the professor “can prove that he was subjected to intentional discrimination based on the fact that he was born Arab, rather than solely on the place or nation of his origin, or his religion, he will have made out a case of (racial discrimination) under § 1981.”  The Court held that a person of Arabian ancestry may be protected from racial discrimination under Title VII even though, as in this case, the person is recognized as “Caucasian.”  To hold otherwise would, according to the Court, erroneously presume that “all those who are Caucasians today were thought to be of the same race when § 1981 became law.”  The Court noted that, to the contrary, “19th century sources commonly describe ‘race’ in terms of particular ethnic groups, including Arabs, and do not support the claim that Arabs and other present-day ‘Caucasians’ were then considered to be a single race.”  


Notably, Justice Brennan stated that he wrote “separately only to point out that the line between discrimination based on ‘ancestry or ethnic characteristics,’ . . . and discrimination based on ‘place or nation . . . of origin, . . . is not a bright one.”  Justice Brennan explains:

It is true that one’s ancestry—the ethnic group from which an individual and his or her ancestors are descended—is not necessarily the same as one’s national origin—the country ‘where the person was born, or, more broadly, the country from which his or her ancestors came.’  Espinoza v. Farah Manufacturing Co., 414 U.S. 86, 88 (1973) (emphasis added).  Often, however, the two are identical as a factual matter:  one was born in the nation whose primary stock is one’s own ethnic group.  Moreover, national origin claims have been treated as ancestry or ethnicity claims in some circumstances.  For example, in the Title VII context, the terms overlap as a legal matter.  See 29 C.F.R. § 1606.1 (1986) (emphasis added) (national origin discrimination ‘include[es], but [is] not limited to, the denial of equal  employment opportunity because of an individual’s, or his or her ancestor’s, place of origin; or because the an individual has the physical, cultural, or linguistic characteristics of a national origin group’); Espinoza, supra, at 89, 94 . . . (the deletion of the word ancestry from the final version of § 703 of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(e), ‘was not intended as a material change, . . . suggesting that the terms ‘national origin’ and ‘ancestry’ were considered synonymous’).  I therefore read the Court’s opinion to state only that discrimination based on birthplace alone is insufficient to state a claim under § 1981. 

Id. at 614.

3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, disability, WIA participant status, age, or citizenship.

In complaints alleging color-based discrimination, a prima facie case is established if the CP presents the following:

◦
The CP identifies himself or herself as of a particular “color”;

◦
The CP was qualified to do the work in question, or was qualified for the benefits/aid/training/services;

◦
The CP suffered an “adverse action” by the Respondent; and

◦
An individual NOT of the CP’s identified “color” was granted the benefit/aid/training/service/employment that the CP was denied.

During the investigative process, the Respondent has the opportunity to present legitimate, non-discriminatory reasons for its conduct.  If the Respondent presents legitimate, non-discriminatory reasons for its action, then the CP should be given the opportunity to respond that the proffered reasons were pre-textual (this is most often accomplished by comparative evidence).

B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XII
ELEMENTS OF PROOF:
NATIONAL ORIGIN


The CRC has jurisdiction to investigate complaints under Title VI of the Civil Rights Act of 1964, which (1) prohibits exclusion from participation in, (2) denial of benefits of, or (3) discrimination under any program or activity receiving DOL financial assistance on grounds of race, color, or national origin.  42 U.S.C. § 2000d; 29 C.F.R. Part 31.


Moreover, the CRC has jurisdiction to investigate complaints under Section 188 of the WIA.  29 U.S.C. § 2938; 29 C.F.R. Part 37.

A.  
Elements


1.  
Statutory language

Discrimination on the basis of “national origin” is prohibited by Title VI of the Civil Rights Act of 1964 as well as Section 188 of the Workforce Investment Act.  

a.  
Title VI of the Civil Rights Act of 1964
Generally, Title VI of the Civil Rights Act of 1964 does not apply to employment practices except where:  (1) the primary objective of the federal financial assistance is to provide employment; or (2) employment discrimination would tend to exclude otherwise eligible persons from participation in, deny them the benefits of, or subject them to discrimination under the program receiving DOL assistance.  42 U.S.C. § 2000d.  The provisions read as follows:

No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.

42 U.S.C. § 2000d; 29 C.F.R. Part 31.



b.  
The Workforce Investment Act of 1998

Under Section 188 of the WIA, there is a prohibition against discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) define “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  Prohibitions against discrimination under this category include discrimination:

. . . on the basis of age under the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.), on the basis of disability under section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794), on the basis of sex under title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), or on the basis of race, color, or national origin under title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) . . ..

29 U.S.C. § 2938(a)(1).  Similarly, WIA contains a prohibition on discrimination regarding participation, benefits, and employment:

No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2); 29 C.F.R. Part 37.

2.  
“National origin” defined


The terms “race,” “color,” and “national origin” are not defined in the statutes at issue here, or in the regulations implementing these statutes.  To make a prima facie showing of disparate treatment on any of these bases, the CP must allege that (1) s/he is a member of a particular race, color, or national origin, (2) s/he was qualified for the benefit/services/aid/training or, in employment-related cases, s/he met the employer’s legitimate business expectations, (3) s/he suffered an adverse action by the employer, and (4) the employer treated similarly situated persons outside the protected class more favorably.

While the “color” of a person logically refers to a person’s skin color, the definitions of “race” and “national origin” are more complex.


In Espinoza v. Farah Manufacturing Co., 414 U.S. 86, 88 (1973), the Supreme Court provided some guidance regarding the definition of “national origin” in a Title VII case.  The Court noted that “national origin” does not refer to “citizenship”; rather, it “refers to the country from where a person was born, or, more broadly, the country from which his or her ancestors came.”  Notably, regulations implementing the mandates of the EEOC at 29 C.F.R. § 1606.1 define “national origin” discrimination broadly to include the denial of employment opportunities because of an individual’s, or his or her ancestor’s, place of origin or because an individual has the physical, cultural, or linguistic characteristics of a national origin group.”  Another example of a “national origin” case under Title VII is Salas v. Wisconsin Dep’t. of Corrections, ___ F.3d ___, Case No. 06-2483 (7th Cir. July 18, 2007) (a case involving allegations of discrimination stemming from being “Hispanic”).


Cases involving Limited English Proficiency (LEP) would fall under “national origin” prohibitions against discrimination.  In these cases, the CP may assert that s/he is a person with LEP and that English-speaking persons were treated more favorably that persons with LEP.


Turning to the definition of “race,” the Supreme Court addressed this issue in a civil rights case brought under 42 U.S.C. § 1981 by a professor alleging that he was denied tenure because of his Arab origin and Moslem religion.  In Saint Francis College v. Al-Khazraji, 481 U.S. 604 (1987) (J. Brennan, concurring), the Court cited to certain dictionary definitions, providing that “race” denotes “a family, tribe, people, or nation belonging to the same stock.”  The Court stated that the purpose of § 1981 was to “protect from discrimination identifiable classes of persons who are subjected to intentional discrimination solely because of their ancestry or ethnic characteristics.”  


After review of the record, the Court determined that remand was appropriate and held that, if on remand the professor “can prove that he was subjected to intentional discrimination based on the fact that he was born Arab, rather than solely on the place or nation of his origin, or his religion, he will have made out a case of (racial discrimination) under § 1981.”  The Court held that a person of Arabian ancestry may be protected from racial discrimination under Title VII even though, as in this case, the person is recognized as “Caucasian.”  To hold otherwise would, according to the Court, erroneously presume that “all those who are Caucasians today were thought to be of the same race when § 1981 became law.”  The Court noted that, to the contrary, “19th century sources commonly describe ‘race’ in terms of particular ethnic groups, including Arabs, and do not support the claim that Arabs and other present-day ‘Caucasians’ were then considered to be a single race.”  


Notably, Justice Brennan stated that he wrote “separately only to point out that the line between discrimination based on ‘ancestry or ethnic characteristics,’ . . . and discrimination based on ‘place or nation . . . of origin, . . . is not a bright one.”  Justice Brennan explains:

It is true that one’s ancestry—the ethnic group from which an individual and his or her ancestors are descended—is not necessarily the same as one’s national origin—the country ‘where the person was born, or, more broadly, the country from which his or her ancestors came.’  Espinoza v. Farah Manufacturing Co., 414 U.S. 86, 88 (1973) (emphasis added).  Often, however, the two are identical as a factual matter:  one was born in the nation whose primary stock is one’s own ethnic group.  Moreover, national origin claims have been treated as ancestry or ethnicity claims in some circumstances.  For example, in the Title VII context, the terms overlap as a legal matter.  See 29 C.F.R. § 1606.1 (1986) (emphasis added) (national origin discrimination ‘include[es], but [is] not limited to, the denial of equal  employment opportunity because of an individual’s, or his or her ancestor’s, place of origin; or because the an individual has the physical, cultural, or linguistic characteristics of a national origin group’); Espinoza, supra, at 89, 94 . . . (the deletion of the word ancestry from the final version of § 703 of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(e), ‘was not intended as a material change, . . . suggesting that the terms ‘national origin’ and ‘ancestry’ were considered synonymous’).  I therefore read the Court’s opinion to state only that discrimination based on birthplace alone is insufficient to state a claim under § 1981. 

Id. at 614.
3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, disability, WIA participant status, age, or citizenship.

In complaints alleging national origin-based discrimination, a prima facie case is established if the CP presents the following:

◦
The CP is a member of particular identified “national origin”;

◦
The CP was qualified to do the work in question, or was qualified for the benefits/aid/training/services;

◦
The CP suffered an “adverse action” by the Respondent; and

◦
An individual NOT of the CP’s particular identified “national origin” was granted the benefit/aid/training/service/employment that the CP was denied.

During the investigative process, the Respondent has the opportunity to present legitimate, non-discriminatory reasons for its conduct.  If the Respondent presents legitimate, non-discriminatory reasons for its action, then the CP should be given the opportunity to respond that the proffered reasons were pre-textual (this is most often accomplished by comparative evidence).
B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XIII
ELEMENTS OF PROOF:
CITIZENSHIP

A.  
Elements

1.  
Statutory language

Discrimination on the basis of “citizenship” is prohibited by Section 188 of the Workforce Investment Act.  This statute provides, in part, as follows:

(5) 
PROHIBITION ON DISCRIMINATION AGAINST CERTAIN NON-CITIZENS.  Participation in programs and activities or receiving funds under this title shall be available to citizens and nationals of the United States, lawfully admitted permanent resident aliens, refugees, asylees, and parolees, and other immigrants authorized by the Attorney General to work in the United States.

29 U.S.C. § 2938(a)(5); 29 C.F.R. Part 37
.


2.  
“Citizenship” defined


Pursuant to WIA’s implementing regulations at 29 C.F.R. § 37.4, “Discrimination on the ground of citizenship” is defined as:

. . . a denial of participation in programs or activities in whole or in part under Title I of WIA to individuals on the basis of their status as citizens or nationals of the United States, lawfully admitted permanent resident aliens, refugees, asylees, and parolees, or other immigrants authorized by the Attorney General to work in the United States.

29 C.F.R. § 37.4.


3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, WIA participant status, age, or citizenship.

In complaints alleging discrimination based on citizenship, a prima facie case is established if the CP presents the following:

◦
The CP is a “citizen” as defined under the statute;

◦
The CP was qualified to do the work in question, or was qualified for the benefits/aid/training/services;

◦
The CP suffered an “adverse action” by the Respondent; and

◦
A person who does not have “citizenship” as defined under the statute was granted the benefit/aid/training/service/ employment that the CP was denied.

During the investigative process, the Respondent has the opportunity to present legitimate, non-discriminatory reasons for its conduct.  If the Respondent presents legitimate, non-discriminatory reasons for its action, then the CP should be given the opportunity to respond that the proffered reasons were pre-textual (this is most often accomplished by comparative evidence).
B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XIV
ELEMENTS OF PROOF:
AGE

The CRC has jurisdiction to investigate a complaint filed under the Age Discrimination Act of 1975 (ADA), which prohibits (1) exclusion from participation in, (2) denial of benefits of, and (3) discrimination under any program or activity receiving DOL financial assistance on the basis of age.  42 U.S.C. § 6103; 29 C.F.R. Part 35.
Notably, persons of all ages are protected under the ADA. This is distinguishable from allegations falling under the Age Discrimination in Employment Act (ADEA) of 1967, which covers persons between the ages of 40 and 70 years.  The CRC does not have jurisdiction to enforce the ADEA; rather, this statute is administered by the EEOC.

Further, the ADA does not apply to any program or activity established under the authority of any federal, state, or local law that provides benefits to persons based on age or establishes criteria for participation in age-related terms, such as the Older Americans Act at 42 U.S.C. § 6103(b)(2).  That being said, “age-conscious” actions are not prohibited where age is a factor necessary to the normal operation or achievement of a statutory objective of a program, such as programs targeted for youth.   See 29 C.F.R. §§ 35.2(b) and 35.12.
Importantly, the ADA does not cover employment practices, except for those programs or activities receiving federal assistance for public service employment.  42 U.S.C. § 6103(c)(1).

In addition, it is noted that the CRC has jurisdiction to investigate complaints under Section 188 of the WIA.  29 U.S.C. § 2938; 29 C.F.R. Part 37.

A.  
Elements

1.  
Statutory language



a.  
The Age Discrimination Act of 1975
The Age Discrimination Act, at 42 U.S.C. § 6102 prohibits age-based discrimination and provides, in part, the following:

Pursuant to the regulations prescribed under section 6103 of this title, and except as provided by section 6103(b) and section 6103(c) of this title, no person in the United States shall, on the basis of age, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under, any program or activity receiving Federal financial assistance.

42 U.S.C. § 6102.


b.  
Section 188 of the Workforce Investment Act of 1998
Similarly, WIA contains a prohibition on discrimination regarding participation, benefits, and, unlike the ADA, it also contains employment-related prohibitions.  The WIA also prohibits discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) define “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  Prohibitions against discrimination under this category include discrimination:

. . . on the basis of age under the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.), on the basis of disability under section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794), on the basis of sex under title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), or on the basis of race, color, or national origin under title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) . . ..

29 U.S.C. § 2938(a)(1).  Similarly, WIA contains a prohibition on discrimination regarding participation, benefits, and employment:

No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2); 29 C.F.R. Part 37.

2.  
“Age” defined

Under the ADA, “age” is defined as “how old a person is, or the number of years from the date of a person’s birth.”  29 C.F.R. § 35.3.

3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, disability, WIA participant status, age, or citizenship.

In complaints alleging age-based discrimination, a prima facie case is established if the CP presents the following:

◦
The CP is of a particular age;

◦
The CP was qualified to do the work in question, or was qualified for the benefits/aid/training/services;

◦
The CP suffered an “adverse action” by the Respondent; and

◦
An individual NOT within the CP’s protected class (age group) was granted the benefit/aid/training/ service/employment that the CP was denied.

During the investigative process, the Respondent has the opportunity to present legitimate, non-discriminatory reasons for its conduct.  Notably, regulations implementing the ADA provide that “[t]he recipient has the burden of proving that an age distinction or other action falls within the exceptions outlined in §§ 35.12 and 35.13.”  29 C.F.R. § 35.14.  See Appendix A to Part 35 for examples of exceptions to the ADA’s requirements, including certain Job Corp programs, Indian and Native American Supplemental Youth Services, Migrant and Seasonal Farmworker Youth Program, Senior Community Service Employment Program, and WIA Youth Activities among many others. 

If the Respondent presents legitimate, non-discriminatory reasons for its action, then the CP should be given the opportunity to respond that the proffered reasons were pre-textual (this is most often accomplished by comparative evidence).
B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XV
ELEMENTS OF PROOF:
WIA PARTICIPANT STATUS

A.  
Elements

1.  
Statutory language

Discrimination on the basis of “participant status” is prohibited by Section 188 of the Workforce Investment Act.  Regulations implementing the statute provide, in part, as follows:

(a)  For the purposes of this section ‘prohibited ground’ means race, color, religion, sex, national origin, age, political affiliation or belief, and for beneficiaries only, citizenship or participation in any WIA Title I—financially assisted program or activity.

29 C.F.R. § 37.6.  See also 29 U.S.C. § 2938 et seq.  A “beneficiary” is, in turn, defined as “the individual or individuals intended by Congress to receive aid, benefits, services, or training from a recipient.”  29 C.F.R. § 37.4.

2.  
“Participant,” defined

The regulations implementing Section 188 of the WIA at 29 C.F.R. § 37.5 define “participant” as follows:

. . . an individual who has been determined to be eligible to participate in, and who is receiving aid, benefits, services or training under, a program or activity funded in whole or in part under Title I of WIA.  ‘Participant’ includes, but is not limited to applicants receiving any service(s) under state Employment Service programs, and claimants receiving any service(s) under state Unemployment Insurance programs.

29 C.F.R. § 37.4.

3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, WIA participant status, age, or citizenship.

In complaints alleging discrimination based on “WIA participant status,” a prima facie case is established if the CP presents the following:

◦
The CP has “WIA participant status”;

◦
The CP was qualified to do the work in question, or was qualified for the benefits/aid/training/services;

◦
The CP suffered an “adverse action” by the Respondent; and

◦
An individual NOT having “WIA participant status” was granted the benefit/aid/training/service/employment that the CP was denied.

During the investigative process, the Respondent has the opportunity to present legitimate, non-discriminatory reasons for its conduct.  If the Respondent presents legitimate, non-discriminatory reasons for its action, then the CP should be given the opportunity to respond that the proffered reasons were pre-textual (this is most often accomplished by comparative evidence).
B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XVI
ELEMENTS OF PROOF:
POLITICAL AFFILIATION OR BELIEF

A.  
Elements


1.  
Statutory language


Under Section 188 of Workforce Investment Act, there is a prohibition against discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) define “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  Section 188 of the WIA contains a prohibition on discrimination regarding participation, benefits, and employment in programs and activities as follows:

No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2); 29 C.F.R. Part 37.

2.  
“Political affiliation or belief” defined


Section 188 of the WIA and its implementing regulations do not define “political affiliation or belief.”  The Supreme Court, in cases arising under other statutes, has alluded to membership of, participation in, or contributions to, a particular political party, i.e. Democrat, Republican, Communist, and others.

3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, WIA participant status, age, or citizenship.

The Supreme Court issued a seminal decision, in Elrod v. Burns, 427 U.S. 347 (1976) that lends some definition to discrimination based on “political affiliation.”  Moreover, in Branti v. Finkel, 445 U.S. 507 (1980), the court excluded policy-makers and confidential employees from the general rule prohibiting adverse actions because of political affiliation.  Rather, a respondent may take adverse action against policy-makers and confidential employees based on their political affiliation or beliefs without violating civil rights laws.  Therefore, in complaints alleging discrimination based on political affiliation or belief, a prima facie case is established if the CP presents the following:

◦
The CP is not a policymaker or confidential employee;

◦
The CP has a political affiliation or belief;

◦
The Respondent subjected the CP to an “adverse action”; and

◦
The CP’s political affiliation or belief was a “substantial or motivating factor” in the CP being subjected to an adverse action.

Proving that the CP’s political affiliation or belief was the “substantial or motivating factor” in the Respondent’s actions requires examination of the following:

◦
Did the Respondent know of the CP’s political affiliation?

◦
Did the Respondent’s treatment of the CP change after the CP’s political affiliation became known?

◦
Was the CP treated differently than similarly situated employees of another political party?

Notably, policymakers and confidential employees are not protected from discrimination on the basis of political affiliation or belief.  A “policymaker” or “confidential employee” is defined as an employee who:

◦
Has meaningful input into government decision-making on issues where there is meaningful disagreement on goals or their implementation;

◦
Has considerable discretion to act;

◦
Is a confidential advisor (such as “trust employees”);

◦
Occupies a position, which is exempted from civil service requirements; or

◦
Occupies a position for which party affiliation is an appropriate requirement for effective performance.

Examples of “policymakers” or “confidential employees” may include a comptroller, city attorney, assistant prosecutor, deputy sheriff, deputy elections commissioner, press secretary, or chief of staff.
During the investigative process, the Respondent has the opportunity to present legitimate, non-discriminatory reasons for its conduct.  If the Respondent presents legitimate, non-discriminatory reasons for its action, then the CP should be given the opportunity to respond that the proffered reasons were pre-textual.

B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XVII
ELEMENTS OF PROOF:
RELIGION

A.  
Elements

1.  
Statutory language


Under Section 188 of the WIA, there is a prohibition against discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) defines “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  The statute provides that:

(2) PROHIBITION OF DISCRIMINATION REGARDING PARTICIPATION, BENEFITS, AND EMPLOYMENT.—No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2).  However, it is noteworthy that the Act also provides the following:

(3) 
PROHIBITION ON ASSISTANCE FOR FACILITIES OF SECTARIAN INSTRUCTION OR RELIGIOUS WORSHIP.—Participants shall not be employed under this title to carry out the construction, operation, or maintenance of any part of any facility that is used or to be used for sectarian instruction or as a place for religious worship (except with respect to the maintenance of a facility that is not primarily or inherently devoted to sectarian instruction or religious worship, in a case in which the organization operating the facility is party of a program or activity providing services to participants.

29 U.S.C. § 2938(a)(3); 29 C.F.R. Part 37.


The regulatory provisions at 29 C.F.R. § 37.4 provide that “[a] recipient must not, directly or through contractual, licensing, or other arrangements . . . [r]efuse to accommodate an individual’s religious practices or beliefs, unless to do so would result in undue hardship as defined in section 37.4.”  29 C.F.R. § 37.4.   Regulations implementing Section 188 of the WIA contain provisions for determining whether “undue hardship” is established:

Undue hardship.  This term has different meanings, depending upon whether it is used with regard to reasonable accommodation of individuals with disabilities, or with regard to religious accommodation.

.  .  .

(2)  Religious accommodation.  For purposes of religious accommodation only, ‘undue hardship’ means any additional, unusual costs, other than de minimus costs, that a particular accommodation would impose upon a recipient.  See Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 81 and 84 (1977). 
29 C.F.R. § 37.4.

2.  
“Religion” defined

Section 188 of the WIA and its implementing regulations do not specifically define “religion.”  However, the 1972 amendments to Title VII of the Civil Rights Act provided a definition of “religion” as follows:

The term ‘religion’ includes all aspects of religious observance and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to an employee’s or prospective employee’s religious observance or practice without undue hardship on the conduct of employer’s business.

42 U.S.C. § 2000e(j).  See also Ansonia Board of Education v. Philbrook, 479 U.S. 60 (1986).

3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, WIA participant status, age, or citizenship.

In complaints alleging religion-based discrimination, a prima facie case is established if the CP presents the following:

◦
The CP has a bona fide belief and compliance with a work requirement is contrary to that religious faith;

◦
The CP has informed his employer about the conflict; and 

◦
The CP was discharged or disciplined for refusing to comply with the work requirement.

During the investigative process, the Respondent has the opportunity to demonstrate that it attempted to accommodate the CP’s religious beliefs and either (1) the CP refused the offered accommodation/modification; or (2) the Respondent was unable to reasonably accommodate those beliefs without suffering “undue hardship.”  If the Respondent proffers legitimate, nondiscriminatory reasons for its conduct, then the burden shifts to the CP to demonstrate that the reasons were pretextual.

B.  
Examples of interrogatories 

Suggested interrogatories are being developed.

XVIII
ELEMENTS OF PROOF:
DISABILITY

The CRC has jurisdiction to investigate complaints under Section 504 of the Rehabilitatoin Act of 1973, as amended (29 U.S.C. § 794 et seq.; 29 C.F.R. Part Part 32, Subpart B), The Americans with Disabilities Act of 1990 (42 U.S.C. § 12102 et seq.), and Section 188 of the Workforce Investment Act (29 U.S.C. § 2938; 29 C.F.R. Part 37).  These Acts prohibit, inter alia, (1) exclusion from participation in, (2) denial of benefits of, and (3) discrimination under any program or activity receiving DOL financial assistance on the grounds of disability.
A.  
Elements


1.  
Statutory language

Discrimination on the basis of “disability” is prohibited by Section 504 of the Rehabilitation Act of 1973, as amended, The Americans With Disabilities Act of 1990, and Section 188 of the Workforce Investment Act.   


a.  
Section 504 of the Rehabilitation Act of 1973
Section 504 of the Rehabilitation Act, as amended, at 29 U.S.C. § 794 et seq. provides, in part, as follows:

No otherwise qualified individual with a disability in the United States, as defined in section 705(20) of this title, shall, solely by reason of her or his disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance or under any program or activity conducted by any Executive agency or by the United States Postal Service.
29 U.S.C. § 794(a).  The implementing regulations are located at 29 C.F.R. Part 32, Subpart B.  

Notably, the Rehabilitation Act references the Americans with Disabilities Act of 1990 in assessing complaints of discrimination based on disability:

(d) Standards used in determining violation of section 

The standards used to determine whether this section has been violated in a complaint alleging employment discrimination under this section shall be the standards applied under title I of the Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and the provisions of sections 501 through 504, and 510, of the Americans with Disabilities Act of 1990 (42 U.S.C. 12201 to 12204 and 12210), as such sections relate to employment.

29 U.S.C. § 794(d).


b.  
The Americans with Disabilities Act of 1990

The provisions of the Americans with Disabilities Act of 1990 that prohibit discrimination on the basis of disability read as follows:

(a) GENERAL RULE.--No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions, and privileges of employment. 

42 U.S.C. § 12112(a).



c. 
Section 188 of the Workforce Investment Act of 1998
Under Section 188 of WIA, there is a prohibition against discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) define “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  Prohibitions against discrimination under this category include discrimination:

. . . on the basis of age under the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.), on the basis of disability under section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794), on the basis of sex under title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), or on the basis of race, color, or national origin under title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) . . ..

29 U.S.C. § 2938(a)(1).  Similarly, WIA contains a prohibition on discrimination regarding participation, benefits, and employment:

No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2); 29 C.F.R. Part 37.

2.  
“Disability” defined



a.  
Section 504 of the Rehabilitation Act of 1973

Notably, the Rehabilitation Act references the Americans with Disabilities Act of 1990 in assessing complaints of discrimination based on disability:

(d) Standards used in determining violation of section 

The standards used to determine whether this section has been violated in a complaint alleging employment discrimination under this section shall be the standards applied under title I of the Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and the provisions of sections 501 through 504, and 510, of the Americans with Disabilities Act of 1990 (42 U.S.C. 12201 to 12204 and 12210), as such sections relate to employment.

29 U.S.C. § 794(d).


b. 
The Americans with Disabilities Act of 1990

The Americans with Disabilities Act of 1990 contains the following definition of “disability” for purposes of the Act:

The term "disability" means, with respect to an individual-- 

(A) a physical or mental impairment that substantially limits one or more of the major life activities of such individual; 

(B) a record of such an impairment;  or 

(C) being regarded as having such an impairment. 

42 U.S.C. § 12102(2).


c.  
Section 188 of the Workforce Investment Act of 1998

Pursuant to 29 U.S.C. § 2801(17), the term “individual with a disability” under the WIA is defined at Section 3 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12102.  Implementing regulations for the WIA define disability as follows:

Disability means, with respect to an individual, a physical or mental impairment that substantially limits one or more of the major life activities of such individual; a record of such an impairment; or being regarded as having such an impairment.

29 C.F.R. § 37.4.  See also 29 C.F.R. § 37.7.
Whether the CP is an “individual with a disability” may be demonstrated if the CP presents the following:

An actual, current disability
S/he suffers from an actual, current disability (mental or physical impairment) that “substantially limits” one or more “major life activities.”  The regulations define “major life activities” as:

. . . functions such as caring for one’s self, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.

29 C.F.R. § 37.4.  

Even if you find that the impairment affects one or more “major life activity,” you must also find that it constitutes a “substantial limitation.”  This is defined as a limitation that either (1) prevents the CP from performing an activity that the average person can perform, or (2) it “significantly restricts” the person in performing such an activity as compared to the average person.  A “significant restriction,” in turn, is defined as restricting :  (1) the conditions under which the CP can perform the activity; (2) the manner (way) in which the CP can perform the activity; or (3) the duration (length of time) it takes the CP to perform the activity.  In rendering findings on these criteria, you must take “mitigating measures” into consideration, i.e. medication, devices (crutches, prostheses), or anything else that mitigates or lessens the effect of the disability.

A record of a past disability
The CP may, under some circumstances, be considered an “individual with a disability” if s/he has a past history of a genuine disability and is misclassified as having an actual, current disability as above-defined.  The regulations provide the following:

The phrase has a record of such an impairment means has a history of, or has been misclassified as having, a mental or physical impairment that substantially limits one or more major life activities.

29 C.F.R. § 37.4 (italics in original).
The CP is “regarded as” having a disability

  
In other cases, the CP may have an impairment, but it does not substantially limit a major life activity.  However, other people treat the CP as having an impairment that substantially limits a major life activity.  Thus, the CP is “regarded as” having a disability.  The regulations provide the following:

The phrase is regarded as having an impairment means—

(i)  Has a physical or mental impairment that does not substantially limit major life activities but that is treated by the recipient as being such a limitation;

(ii)  Has a physical or mental impairment that substantially limits major life activities only as a result of the attitudes of others toward such impairment; or

(iii)  Has none of the impairments described in . . . this definition but is treated by the recipient as having such an impairment.

29 C.F.R. § 37.4 (italics in original).

3.  
“Qualified individual with a disability,” defined



a.  
The Workforce Investment Act of 1998

The implementing regulations for Section 188 of the WIA at 29 C.F.R. § 37.4 provide the following definition for “qualified individual with a disability”:

Qualified individual with a disability means:
(1)  With respect to employment, an individual with a disability who, with or without reasonable accommodation, is capable of performing the essential functions of the job in question;

(2)  With respect to aid, benefits, services, or training, an individual with a disability who, with or without reasonable accommodation and/or reasonable modification, meets the essential eligibility requirements for the receipt of such aid, benefits, services, or training.

29 C.F.R. § 37.4 (italics in original).
b. Section 504 of the Rehabilitation Act of 1973

Notably, the Rehabilitation Act references the Americans with Disabilities Act of 1990 in assessing complaints of discrimination based on disability:

(d) Standards used in determining violation of section 

The standards used to determine whether this section has been violated in a complaint alleging employment discrimination under this section shall be the standards applied under title I of the Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and the provisions of sections 501 through 504, and 510, of the Americans with Disabilities Act of 1990 (42 U.S.C. 12201 to 12204 and 12210), as such sections relate to employment.

29 U.S.C. § 794(d).
c.  
The Americans with Disabilities Act of 1990
The phrase, ”qualified individual with a disability,” is defined under the Americans with Disabilities

Act as follows:

The term "qualified individual with a disability" means an individual with a disability who, with or without reasonable accommodation, can perform the essential functions of the employment position that such individual holds or desires. For the purposes of this title, consideration shall be given to the employer's judgment as to what functions of a job are essential, and if an employer has prepared a written description before advertising or interviewing applicants for the job, this description shall be considered evidence of the essential functions of the job. 

29 U.S.C. § 12111(8).


4.  
Elements of a prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, disability, WIA participant status, age, or citizenship.



a.  
Initial allegations by the CP

In complaints alleging disability-based discrimination, a prima facie case is established if the CP presents the following:

◦
The investigative agency has jurisdiction over the complaint; 

◦
The CP is an “individual with a disability”

◦
The CP is “qualified” for the job or aid/benefits/services/training. For aid/services/benefits/ training, you will examine whether the CP meets the “essential eligibility requirements.”  For complaints involving employment, you will look at whether the CP is capable of performing the “essential functions” of the job. This includes employment-related training after taking “reasonable accommodations” into account.  You will be able to determine whether the CP is “qualified” by interviewing the CP and representatives of the Respondent, reviewing the requirements for the program/activity/job, and, possibly, obtaining input from the CP’s physician and/or other specialists.

◦
The CP was subjected to adverse treatment because of his or her disability.  Some examples of this component of the prima facie case include exclusion from participation/benefits, segregation from people without disabilities, when segregation is unnecessary, and the CP not being given equal opportunity (reasonable accommodation/modification/auxiliary aid/services).  Respondents have an obligation to “communicate effectively” with people with disabilities.


If the CP presents a prima facie case of discrimination based on disability, then the Respondent should be afforded the opportunity to demonstrate that:  (1) it attempted to accommodate the CP; (2) the Respondent’s actions were based on legitimate, non-discriminatory reasons (i.e., the CP was not “qualified” for the job/benefits/services/aid/training); or (3) the Respondent was under no legal obligation to provide reasonable accommodation/modification (as in cases involving “record of” or “regarded as” types of disabilities).
b. Reasonable accommodation/modification

As part of the CP’s prima facie case, s/he must allege that the Respondent failed to provide reasonable accommodation or modification upon request.   For definitions of reasonable accommodation/reasonable modification and “Reasonable accommodation of individuals with disabilities,” see 29 C.F.R. § 37.4 (regulations implementing Section 188 of the WIA).   Under the Americans with Disabilities Act of 1990, the phrase “reasonable accommodation” is as follows:

(9) REASONABLE ACCOMMODATION.--The term "reasonable accommodation" may include-- 

(A) making existing facilities used by employees readily accessible to and usable by individuals with disabilities;  and 

(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate adjustment or modifications of examinations, training materials or policies, the provision of qualified readers or interpreters, and other similar accommodations for individuals with disabilities. 

42 U.S.C. § 12113(9).
With regard to a Respondent’s alleged failure to provide reasonable accommodation/modification, you must determine the following:

◦
Whether the Respondent had a legal obligation to provide accommodation/modification (this obligation only exists where there is a current, actual disability); and

◦
The CP asked for an accommodation/modification.  Here, there are no “magic words” necessary.  The CP does not need to mention disability or accommodation or refer to the law.  S/he only needs to ask for an adjustment or change due to a medical condition.  The Respondent must make an individual determination about the accommodation/modification request.  In pursuit of this determination, the Respondent and the CP should engage in an interactive process.  Moreover, the Respondent must review the required factors at 29 C.F.R. § 37.4, provide a written statement of reasons for denying the requested accommodation/modification, and give a copy of the written statement to the person asking for the accommodation/modification.  You will also want to examine whether the Respondent took any another action to avoid discrimination.



c.  
Defenses for the Respondent

Defenses raised by a Respondent to a disability-based complaint of discrimination may include (1) legitimate, nondiscriminatory reasons for its conduct, (2) that an offer of reasonable accommodation/modification was made and refused by the CP, or (3) business necessity or undue hardship precluded offering accommodation/modification.  




i.
The Americans with Disabilities Act of 1990

The statutory provisions of the Americans with Disabilities Act of 1990 provide the following with regard to a Respondent’s defenses:

(a)  In general—


It may be a defense to a charge of discrimination under this chapter that an alleged application of qualification standards, tests, or selection criteria that screen out or tend to screen out or otherwise deny a job or benefit to an individual with a disability has been shown to be job-related and consistent with business necessity, and such performance cannot be accomplished by reasonable accommodation, as required under this subchapter.

42 U.S.C. § 12113(a).  The Act defines “undue hardship” as follows:

(10) UNDUE HARDSHIP.-- 

   (A) IN GENERAL.--The term "undue hardship" means an action requiring significant difficulty or expense, when considered in light of the factors set forth in subparagraph (B). 

   (B) FACTORS TO BE CONSIDERED.--In determining whether an accommodation would impose an undue hardship on a covered entity, factors to be considered include-- 

    (i) the nature and cost of the accommodation needed under this Act; 

    (ii) the overall financial resources of the facility or facilities involved in the provision of the reasonable accommodation; the number of persons employed at such facility; the effect on expenses and resources, or the impact otherwise of such accommodation upon the operation of the facility; 

    (iii) the overall financial resources of the covered entity; the overall size of the business of a covered entity with respect to the number of its employees;  the number, type, and location of its facilities;  and 

    (iv) the type of operation or operations of the covered entity, including the composition, structure, and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal relationship of the facility or facilities in question to the covered entity. 

42 U.S.C. § 12118(10).




ii.  
The Workforce Investment Act of 1998

Regulations implementing Section 188 of the WIA also contain provisions for determining whether “undue hardship” is established:

Undue hardship.  This term has different meanings, depending upon whether it is used with regard to reasonable accommodation of individuals with disabilities, or with regard to religious accommodation.

(1)  Reasonable accommodation of individuals with disabilities:  (i) In general, “undue hardship” means significant difficulty or expense incurred by a recipient, when considered in light of the factors set forth in paragraph (ii).

(ii)  Factors to be considered in determining whether an accommodation would impose an undue hardship on a recipient include:

(A)  The nature and net cost of the accommodation needed, taking into account the availability of tax credits and deductions, and/or outside funding, for the accommodation;

(B)  The overall financial resources of the facility or facilities involved in the provision of the reasonable accommodation, including:

(1)  The number of persons aided, benefited, served, or trained by, or employed at, the facility or facilities, and

(2)  The effect the accommodation would have on the expenses and resources of the facility or facilities;

(C)  The overall financial resources of the recipient, including:

(1)  The overall size of the recipient,

(2)  The number of persons aided, benefited, served, trained, or employed by the recipient, and

(3)  The number, type, and location of the recipient’s facilities;

(D)  The type of operation or operations of the recipient, . . . and 

. . .

(E)  The impact of the accommodation upon the operation of the facility or facilities, . . ..

29 C.F.R. § 37.4.

d.  
The CP carries the ultimate burden
If the Respondent proffers reasons for its conduct, then the CP should be given the opportunity to rebut the Respondent’s proffered reasons.  Some examples are that the CP may seek to establish that his/her disability was the real basis for the adverse decision, or that Respondent’s view of the CP’s disability was incorrect.
B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XIX
ELEMENTS OF PROOF:
SEXUAL HARASSMENT


The CRC has jurisdiction to investigate complaints under Title IX of the Education Amendments Act of 1972 which prohibits (1) exclusion from participation in, (2) the denial of benefits of, and (3) discrimination under an education program or activity receiving DOL financial assistance on the basis of sex.  This statute generally applies to any education or training program or activity, whether or not it is offered or sponsored by an “educational institution.”  As a result, Title IX covers job training programs under Section 188 of the WIA (formerly JTPA) as well as training of state health, safety, and mine personnel under OSHA and MSHA.  Title IX of the Education Amendments of 1972 at 20 U.S.C. § 1681-83 and 1685-88; 29 C.F.R. Part 36.  
Pursuant to the Supreme Court’s decision in North Haven Bd. of Ed. V. Bell, 456 U.S. 512, 521 (1982), the employment practices of DOL recipients falling under Title IX are covered.


The regulatory provisions at 29 C.F.R. § 36.605 provide that “[t]he investigative, compliance, and enforcement procedural provisions of Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d)(“Title VI”) are hereby adopted and applied to these Title IX regulations.  These procedures may be found at 29 C.F.R. 31.5, 31.7 through 31.11.”  


Notably, the CRC also has jurisdiction to investigate complaints of sexual harassment under Section 188 of the WIA.  29 U.S.C. § 2938; 29 C.F.R. Part 37.

A.  
Elements

1.  
Statutory language



a.  
Title IX of the Education Amendments Act of 1972
The provisions at Title IX prohibiting discrimination on the basis of sex read, in relevant part, as follows:

No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance, . . ..
20 U.S.C. § 1681(a).  There are exceptions noted in the statute that should be reviewed prior to processing a complaint on this basis.  Moreover, although the statute does not mention “sexual harassment,” the Supreme Court has held that the “discrimination” provisions of Title IX must be broadly construed and include “sexual harassment” as a form of sex or gender-based discrimination.  Jackson v. Birmingham Board of Education, 544 U.S. 167 (2005).


b.  
The Workforce Investment Act of 1998

Under Section 188 of the WIA, there is a prohibition against discrimination in programs and activities receiving Federal financial assistance.  The provisions at 29 U.S.C. § 2938(a)(1) define “programs and activities receiving Federal financial assistance” as those “programs or activities funded or otherwise financially assisted in whole or in part under this Act . . ..”  Prohibitions against discrimination under this category include discrimination:

. . . on the basis of age under the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.), on the basis of disability under section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794), on the basis of sex under title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), or on the basis of race, color, or national origin under title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) . . ..

29 U.S.C. § 2938(a)(1).  Similarly, WIA contains a prohibition on discrimination regarding participation, benefits, and employment:

No individual shall be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with, any program or activity because of race, color, religion, sex (except as otherwise permitted under title IX of the Education Amendments of 1972), national origin, age, disability, or political affiliation or belief.

 29 U.S.C. § 2838 (a)(2).

2.  
“Gender” or “sex” defined

Other than categories of “male” and “female,” the implementing regulations at 29 C.F.R. Part 36 also prohibit discrimination on sex-related bases of marital status, actual or potential parental status, pregnancy, childbirth, termination of pregnancy, recovery from termination of pregnancy, and other like categories.  See 29 C.F.R. §§ 36.300 – 36.500.

3.  
Elements of the prima facie case


Initially, the investigator must be mindful of the CARDINAL RULE in processing a discrimination complaint.  Namely, the investigator’s role is not simply to assess whether the CP was treated unfairly; rather, the investigator must determine whether the CP was treated unfairly because of his/her race, color, national origin, political affiliation or belief, sex, religion, disability, WIA participant status, age, or citizenship.


Complaints of sexual harassment fall into two categories:  (1) complaints involving quid pro quo; and (2) complaints demonstrating a “hostile environment.”  

a.  
Quid pro quo complaints

  
Quid pro quo complaints will contain allegations by the CP that his/her submission to unwelcome sexual advances was a condition of employment.  In these cases, the CP must demonstrate each of the following elements:

◦
The CP is a member of a protected group;

◦
The CP was subjected to unwelcome sexual harassment in the form of sexual advances or requests for sexual favors or other physical or verbal conduct of a sexual nature;

◦
The harassment claimed was based on gender/sex;

◦
Submission to the unwelcome advances was an expressed or implied condition for receiving job benefits or refusal to submit to a supervisor’s sexual demands resulted in a tangible detriment; and 

◦
Respondeat superior liability exists (strict liability).  The Respondent is automatically liable if the foregoing elements of proof are established by the CP.



b.  
“Hostile environment” complaints

This category of sexual harassment complaints involves allegations that the Respondent subjected the CP to severe or pervasive conditions that created an abusive working environment.  In these cases, the CP must demonstrate each of the following elements:

◦
The CP belongs to a protected group;

◦
The CP was subjected to unwelcome sexual harassment in the form of sexual advances, requests for sexual favors, or other physical or verbal conduct of a sexual nature;

◦
The harassment was based on gender/sex;

◦
The harassment was sufficiently severe or pervasive so as to alter the conditions of employment and create an abusive working environment; and

◦
The Respondent (employer/recipient) is liable.  In cases involving alleged harassment by a co-worker, the Respondent is liable if it knew or should have known of the harassment and failed to take the proper remedial action.  In cases involving alleged harassment by a supervisor, the actions of the supervisor in creating a hostile environment are imputed to the Respondent (employer/recipient) (“vicarious liability”).

Notably, where no tangible employment action was taken against the CP, a defending employer may raise this fact as an affirmative defense to liability or damages, subject to proof by a preponderance of the evidence.

If the CP establishes the foregoing elements of proof, then the burden shifts to the Respondent (employer/recipient) to demonstrate the following:

◦
It exercised reasonable care to prevent and promptly correct any sexual harassing behavior; and

◦
The CP “unreasonably” failed to take advantage of any preventive or corrective opportunities provided by the Respondent (employer/recipient), or to avoid harm otherwise.
B.  
Examples of interrogatories

Suggested interrogatories are being developed.

XX
ELEMENTS OF PROOF:
RETALIATION OR REPRISAL

A. 
Expedited handling

A complaint alleging intimidation, coercion, or retaliation must first be reviewed to determine whether the alleged acts of discrimination require expedited handling of the complaint.


A complaint investigation is expedited based on consideration of (1) the immediacy of the adverse action or treatment, and (2) whether the act or treatment is prohibited under one of the CRC’s statutory authorities.  Unlike the processing of other discrimination-related complaints, the CRC will accept jurisdiction over retaliation complaints notwithstanding the CP’s failure to exhaust administrative remedies so long as the other jurisdictional requirements are met.


Where an action such as termination is pending, and the CP believes that immediate intervention may stay that action while the investigation proceeds, the CRC may choose to expedite the handling of the complaint.


Notably, an allegation of retaliation, intimidation, or reprisal is normally not treated as a new complaint, except in those cases where the CRC has not previously accepted a complaint from the CP for investigation.

B.  
“Retaliation” and “reprisal” defined

Section 188 of the WIA and its implementing regulations mandate that a recipient shall not discharge, intimidate, retaliate, threaten, coerce, or discriminate against any person who has engaged in a “protected activity” as follows: 

◦
Filed a complaint alleging a violation of the non-discrimination and equal opportunity provisions of WIA;

◦
Furnished information, assisted, or participated in any manner in an investigation, review, hearing or any other activity related to the nondiscrimination and equal opportunity provisions of WIA; or

◦
Opposed a practice prohibited by the nondiscrimination and equal opportunity provisions of WIA.


The implementing regulations of WIA, for example, provide in part the following with regard to prohibited retaliation:

(a) A recipient must not discharge, intimidate, retaliate, threaten, coerce, or discriminate against any individual because the individual has:

(1)  Filed a complaint alleging a violation of Section 188 of WIA or this part; 

(2)  Opposed a practice prohibited by the nondiscrimination and equal opportunity provisions of WIA or this part; 

(3)  Furnished information to, or assisted or participated in any manner in, an investigation, review, hearing, or any other activity related to any of the following:

(i)  Administration of the non-discrimination and equal opportunity provisions of WIA or this part;

(ii)  Exercise of authority under those provisions; or

(iii)  Exercise of privilege secured by those provisions; or

(4)  Otherwise exercised any rights and privileges under the non-discrimination and equal opportunity provisions of WIA or this part.

29 C.F.R. § 37.11.


The CRC also has jurisdiction over any complaint alleging retaliation for either taking action, or participating in an action, to secure rights protected by the Americans with Disabilities Act, Title IX of the Educational Amendments of 1972, and Section 504 of the Rehabilitation Act, even if the action is not in the form of a complaint filed with the CRC.  See 29 C.F.R. § 31.8(e) (regulations implementing Title VI of the Civil Rights Act); 29 C.F.R. § 32.45(g) (regulations implementing Section 504 of the Rehabilitation Act); 29 C.F.R. § 34.8 (regulations implementing the JTPA); and 29 C.F.R. § 35.35 (regulations implementing the Age Discrimination Act of 1975).


Notably, while Title IX of the Education Amendments of 1972 does not contain specific language prohibiting retaliation, the Supreme Court has held that “discrimination” under Title IX must be construed broadly and includes complaints of retaliation under the statute.  Jackson v. Birmingham Board of Education, 544 U.S. 167 (2005).
C.  
CRC must determine jurisdiction over retaliatory conduct


The only requirement is that the CRC be able to establish jurisdiction; to wit, determine that the right or privilege asserted by the CP, for which s/he allegedly suffered reprisal, is protected by a statute over which the CRC has jurisdiction.  Thus, a person who believes s/he has been retaliated against for (1) filing or participating in an internal grievance, or (2) filing a complaint with a state or local civil rights agency attempting to redress actions violating the CRC’s jurisdictional authorities, may file a complaint for retaliation with the CRC.  In most cases, this can be done without exhausting local remedies, and represents the only routine exception to the exhaustion rule.


Moreover, a reprisal complaint may also be filed by a person who alleges that his or her objection or opposition to a questionable or discriminatory act, policy, or practice of a DOL-recipient has resulted in adverse action or treatment.  The CP must demonstrate that the objection or opposition was related to the alleged adverse action or treatment and that the act or treatment is prohibited under one of the CRC’s statutory authorities. 


As an example, if the CP alleges that s/he was not promoted because s/he objected to an employer’s policy to prohibit watching soap operas during working hours, this does not constitute illegal discrimination (even presuming that the employer is a DOL recipient). While the employer’s policy may be perceived by the CP as “unfair,” it does not constitute illegal discrimination.

D.  
Elements of the prima facie case

In cases of retaliation or reprisal, the CP must demonstrate each of the following elements of proof to sustain a complaint:

◦
The CP filed a complaint of discrimination under the JTPA or WIA, provided information in an investigation of discrimination under the JTPA or WIA, or opposed a discriminatory practice prohibited by the JTPA or WIA;

◦
The Respondent subjected the CP to an “adverse action”; and

◦
There was a causal connection between the CP’s activity and the adverse action.  In examining whether a causal connection existed, you should consider whether (1) the Respondent knew of the CP’s actions, (2) the adverse action occurred soon enough after the protected activities that you can infer retaliation or reprisal, and (3) the CP was treated differently than other similarly situated employees who had not engaged in the same protected activities.


If the CP presents a prima facie case of discrimination, then the burden shifts to Respondent to present legitimate, nondiscriminatory reasons for its action.  If Respondent proffers such reasons, the burden shifts back to the CP to demonstrate that the proffered reasons were pretextual.

To establish a prima facie case of retaliation requires a somewhat different approach to that involved in other disparate treatment cases.  The elements in this case are (1) identifying an action or act on the part of the CP that the Respondent found objectionable (i.e. filing a discrimination complaint or opposing a practice or policy of the Respondent which the CP believes is discriminatory), (2) demonstrating that the Respondent knew of the CP’s action or act, and (3) the Respondent subjecting the CP to some adverse action or treatment.

E.  
Examples of interrogatories

Suggested interrogatories are being developed.

XXI
DEVELOPMENT OF THE COMPLAINT INVESTIGATION PLAN
AND ISSUANCE OF THE LETTER OF ACCEPTANCE

A.  
Generally

At this point, the investigator has found that jurisdiction (authority) to investigate the complaint of discrimination exists based on guidance provided at Topics I and III.  The elements of proof required of the CP for the alleged discrimination have been reviewed, as set forth in Topics IX through XX, and the Complaint Investigation Plan (CIP) must be developed.   The CIP should be developed before you issue the letter of acceptance of the complaint for investigation.  This is because the CIP will enable you to focus on the issues and specific information needed from the parties.  The complaint investigation process should be initiated through the following steps:

◦
Develop the CIP;

◦
Identify information needed for a determination on the merits; and

◦
Provide written notification to all parties advising that the complaint has been accepted for investigation.  Interrogatories to the parties may also be sent at this stage.


1.  
A well-developed CIP is important

A well-developed CIP ensures proper framing of the issues for investigation and enables the investigator to understand the parties’ burdens of proof.  The CIP also promotes consistency, efficiency, and accuracy in your investigations.  The CIP should identify the following:

◦
Issues/basis to be accepted for investigation;

◦
Legal theory of the complaint;

◦
Elements of proof;

◦
Information/data on file and the source(s); and

◦
Additional information/data needed and the source(s).

For definitions of “issues,” “basis,” and “legal theory,” see Topic VI.  For the elements of proof of a particular complaint of discrimination, see Topics IX through XX.  

2.  
Organization of the CIP


After preparing the initial CIP outline, the investigator will know the “issues” and “bases” of the investigation as well as the elements of proof required of the CP.    
It is important to properly identify the specific information and data needed to resolve each issue on the merits.  Sufficient information must be obtained under each element of proof for the complaint of discrimination to enable the investigator to decide whether the CP has demonstrated a particular element of proof by a preponderance of the evidence.  The investigator must gather information to prove or disprove the issues identified in the notice of acceptance to the parties.

List each element of proof under the appropriate column of the CIP.  This will focus the investigation.  For the elements of proof relevant to your particular investigation, see Topics IX through XX.  

With regard to each element of proof, the investigator must:  (1) determine the actual document(s) or statement(s) already in his/her possession that is/are relevant to substantiating or disproving a particular element of proof; (2) identify additional information needed to substantiate or disprove a particular element of proof; and (3) identify the source(s) or the specific person(s) who is/are in the best position to know and provide additional relevant information.  The CP and the Respondent are obvious sources of information.  However, additional information may also be needed from witnesses, medical experts, and the like.  A sample page of the CIP may look as follows:

	Element of proof

Each element of proof listed at Topics IX through XX, as appro-priate, should be listed in this column.
	Information/data on file.

Across from each element of proof, list the information/data already on file that specifically relates to that element of proof.  Most often, you will have only the complaint itself to refer to in this column.
	Information/data needed.

Across from each element of proof, make a note to yourself of information/ data needed to establish/ rebut the element.  Here is where you start planning interrogatories, document requests, interviews, and the like.
	Source(s) of information/data.

For each piece of information/data recorded on your CIP, list the source of the information/data.  This will include documents needed and/or witnesses to be interviewed.




Upon consideration of the scope of the information needed and the significance of your case and the issues, you will want to consider and identify the best methods to use in gathering the additional information, such as interrogatories, an on-site visit/interview/inspection, and/or interviews by telephone.  It is important for you to request critical information regarding each element of proof as early as possible while memories are fresh and documentation available.


3.  
Categories of information obtained from Respondent

Notably, there are three main categories of information to obtain from the Respondent during the course of an investigation.  With regard to the specific issue(s) presented in the complaint of discrimination, look for:

◦
The Respondent’s written and/or actual policies/procedures;

◦
The Respondent’s written and/or actual criteria; and

◦
In cases involving disparate treatment, look for the resulting affect of applying Respondent’s criteria and policies/procedures to (1) the CP, (2) similarly situated 

persons of the CP’s group, and (3) similarly situated persons not of the CP’s group.

To adequately understand the Respondent’s decision-making with regard to the CP, the investigator must understand how the process producing the decision operated.  Seek to learn the following:

◦
The Respondent’s written process in terms of how it is supposed to operate from start to finish;

◦
Identification of decision-makers and their roles/authority in the decision-making process;

◦
If the process is not in writing, then how it is communicated to the decision-makers and the persons affected;

◦
What were the criteria used in making the decision, the nature and purpose of each criterion, and the relative weight assigned to each?  Are the criteria in writing?

◦
How did the Respondent apply the policies/procedures/criteria in the case of the CP and other similarly situated persons, both inside the CP’s group and outside the group?  To compare treatment (depending on the basis/issue involved), it will be necessary to request specific information on similarly situated individuals to determine whether or not the Respondent treated these individuals the same or more favorably than the CP. 

Once sufficient information to determine whether the CP has demonstrated each element of proof and/or whether the Respondent has proffered legitimate, non-discriminatory reasons for its conduct is gathered, the final determination must be written.  

4.  
Investigator’s responsibilities

An investigator has a number of responsibilities in properly conducting a discrimination complaint investigation:

All information that can be secured by office research or by telephone is adequately gathered.

The issues are adequately identified and analyzed.

The parties and witnesses to be interviewed are adequately identified and the investigator has a good outline of the kinds of information needed from each witness and s/he has prepared a list of questions designed to obtain the information.

The types of records and documents to be examined have been examined and the investigator knows the type of comparative analysis to be made in order to determine whether discrimination occurred.  

Knows the type of information needed to determine whether a prima facie case is demonstrated.

Investigative activities are in logical sequence and reasonably timed.

There is enough work to keep the investigator occupied on-site in the event that certain appointments are canceled.

Problems in obtaining evidence have been considered.

A cogent and salient analysis of the complaint is made.


5.  
Propriety of interrogatories versus on-site


Although it is the general policy of the CRC to conduct a complete field investigation on each complaint that is received, not all complaints require such an on-site investigation.  As a result, investigators should analyze their caseloads to determine which cases justify on-site work and attempt to organize them so that multiple cases can be investigated during one trip, thus maximizing the use of field time and travel monies.


The following considerations should be reviewed prior to determining the propriety of an on-site investigation:



a.  
On-site investigation appropriate


In all cases, the investigation should begin with the letter of acceptance and interrogatories.  After reviewing this initial information, the investigator may find an on-site component to the investigation would be useful.  For specific procedures applicable to on-site investigations, see Topic XXII.


Individual complaints and complex class issue complaints that will require interviewing of officials, employees, or witnesses, the physical review of records, or personal contact with individual CPs or local community organizations would normally require an on-site investigation.  The key here is the need for personal interaction in conducting a thorough, objective investigation.


Moreover, instances may arise when political pressures or highly sensitive situations justify on-site work.  Further, an investigation may start with the issuance of interrogatories but the investigator may later determine that an on-site investigation is necessary to resolve the issues.  A CRC on-site investigation based on a complaint filed with the CRC must be approved by the supervisor based on the investigator’s analysis and findings of information and documentation received by phone or by mail.



b.  
Investigation by interrogatory appropriate


In some cases, there may be no need for an on-site investigation.  For example, most cases involving routine class action issues only, with no individual circumstances, may normally be investigated through the use of interrogatories.  In these cases, all information and documentary evidence needed for clear-cut class issues may be collected from the CP and Respondent by mail.

In conducting an “interrogatory” investigation, you must obtain and review, at a minimum, the following four documents:

1.  
A copy of the actual case file of the investigation conducted at the local level;

2.  
A copy of the certified verbatim transcript, or a tape of the actual proceedings, at the local hearing;

3.  
The written decision of the hearing officer at the local level; and

4.  
Interrogatory responses from the CP and Respondent.

Suggestions for interrogatories are found at Topics IX through XX.

B.  
Access to information


The parties should be afforded a reasonable period of time to comply with the CRC’s requests for information.  In setting time deadline, the investigator should consider the amount of data requested and the difficulty in compiling the data.  


If a recipient fails to comply with the request for information within the designated time frame, the recipient’s reasons for the failure should be ascertained and a decision should be made regarding whether the reasons are valid.


If the recipient demonstrates good faith attempts to meet the requests, the investigator should either grant an extension of time in writing, or make arrangements to collect the requested information during the on-site investigation.  Absent a demonstration of good faith, the CRC will consider a recipient’s failure to provide requested information in a timely manner as a denial of access, and will refer the case to the Office of the Solicitor.


1.  
From the CP


The CRC has no legal authority to compel a CP to provided needed information.  However, it is usually in the CP’s best interests to cooperate as fully as possible with the investigator.  If a CP refuses to provided information in his or her possession that is necessary for the investigation, then the complaint may be administratively closed (rejected).


The investigatory, and not the CP, determines what information is relevant to the issues under investigation.


2.  
From the Respondent


Secretary’s Order 4-2000 provides that the CRC is authorized to conduct investigations and reviews to determine the compliance of DOL recipients, sub-recipients, grantees, sub-grantees, or contractors with nondiscrimination and equal opportunity laws.  


Pursuant to Policy Memorandum 2-82 (May 11, 1982), the CRC has unrestricted access to  recipient’s files, records, personnel, and facilities during normal business hours.  This includes the right to obtain oral testimony from the recipients employees, and obtaining copies of relevant written information maintained by the recipient.

C.  
Denial of access


1.  
“Denial of access” defined


Denial of access to information occurs any time a recipient refuses, during normal working hours, to permit (or unduly restricts) the CRC’s access to its files, records, officials, or employees or bars or restricts physical entry to its facilities.  The following acts constitute a clear denial of access to information:

Refusal to permit the CRC entry to the recipient’s facility during normal business hours.

Refusal to permit the CRC access to written information, files, or records during the recipient’s normal business hours.

Refusal to permit the CRC access to employees during the recipient’s normal business hours.

Refusal by a recipient-employee to be interviewed, or to provide access to written information maintained exclusively in his or her official capacity as an employee; or

Refusal to provide relevant information, by return mail, pursuant to a formal written request.

Additional guidance may be obtained from Policy Memorandum 3-82 (May 11, 1982).


2.  
Prevention


Every reasonable effort should be made prior to going on-site to obtain the recipient’s understanding and willingness to cooperate by providing the desired access.


3.  
Actions to be taken on-site


If confronted on-site with a denial of access, the investigator should make every effort to negotiate a reasonable solution, without permitting impairment of the investigation/review.  This requires hearing the recipient’s objections and providing relevant information.  In any such case, the investigator should notify his or her supervisor at the first opportunity.


4.  
Enforcement


If the recipient remains adamant, the required written report of the denial of access should be forwarded by the CRC to the appropriate Office of the Solicitor for further action.  A recipient’s failure to provide access to information constitutes a violation of law and may be reason to initiate enforcement proceedings against the recipient.  In reaching this decision, the following factors should be considered:

Whether the information requested is necessary to the investigation;

Whether all reasonable attempts have been made to secure the recipient’s cooperation; and

Where there are other sources for the information where an employee refuses to be interviewed, or to provide written information from his or her personal files and the recipient has been unsuccessful in securing the cooperation of the employee.

D.  
Review of records


Specific records to be reviewed depend on the nature of the complaint.  In preparing the CIP, the investigator should review the hearing transcript, case record, and initial information requests for leads on that documentation to be reviewed on-site.  The CP and witnesses of both parties may also provide useful information here.


1.  
Format


With certain exceptions, the CRC may require that a recipient submit information in any form the CRC deems necessary for its compliance/enforcement activities.  Other federal regulations and policies may, however, restrict the CRC’s information requests.  Some examples are as follows:

The CRC generally may not require ten or more persons to collect or report information on or about the same subject matter without obtaining approval from the Office of Management and Budget under the Paperwork Reduction Act.  However, the Act exempts “investigatory” information collections and the CRC is not bound the Act’s restrictions when investigating a complaint.

The investigator should consider federal policies concerning paperwork burdens when requesting a recipient to do more than provide the CRC access to normally maintained information.  Requests that a recipient manipulate or compile information to meet a CRC investigatory need should be tempered with reasonableness and consideration of the burden being placed on the recipient.

If a recipient invites the CRC investigator to come on-site and collect requested information, and this can be accomplished with a reasonable effort, the CRC will consider the recipient to have provided requisite access.


2.  
Duplication of material


The CRC has authority to permit duplication of documents or other written materials maintained by a recipient.  The recipient usually duplicates the materials for the CRC.  However, the recipient is only obligated to provide the original document for the CRC to copy at its own expense.


3.  
Confidentiality


The CRC should have access to a recipient’s records, even if those records identify individuals by name and the names are not relevant to the investigation.  If the recipient wishes, it may code the names to preserve unrelated individuals’ confidentiality and retain the key to the code.  For example, this may be appropriate where the salary structure of an employer is not generally known to the employees. 


However, the CRC must inform the recipient that, if at any time such a procedure precludes the CRC access to necessary information, or makes it impossible for the CRC to complete the investigation within its deadline, then the recipient must provide the CRC unfettered access to the files.


In cases where a recipient refuses to grant access based on considerations such as confidentiality or state privacy legislation, then the Director should be notified immediately. 

XXII
INTERVIEWING WITNESSES AND CONDUCTING ON-SITE
INVESTIGATIONS

Once you have received answers to interrogatories and responses for document production requests, you should organize the material and develop an outline for the on-site portion of the investigation.  Adequate preparation during this planning stage will ensure a focused and productive on-site investigation.  

A.  
Interacting with people during the investigation


1.  
The Respondent’s employees


The CRC has access to all employees of a recipient for purposes of conducting the investigation.  This includes information that an employee may supply orally as well as any written information s/he may have that is not maintained elsewhere by the Respondent.  


The CRC cannot compel a recipient’s employees to provide information.  However, upon an employee’s refusal, the Respondent is responsible for providing the information by any other method possible.


Any employee has the right to representation during an interview with a CRC investigator.  The representative may be the recipient’s counsel, the employer’s private counsel, or anyone else the interviewee authorizes to be present.  This includes an interpreter, who is not considered a representative and may always be present during an interview, if needed.  

A recipient cannot force its employees to be represented by the recipient’s counsel, nor can employees be forced to reveal the content of the interview to the recipient.   Decisions regarding whether, and by whom, an employee is to be represented should always be left to the interviewee.

2.  
Other individuals

Relevant information and written material may often be obtained from individuals not employed by the recipient (such as applicants, participants, or members of the general public).  However, the CRC cannot compel any individual who is not an employee of the recipient to cooperate if s/he does not choose to do so.

3.  
Interviews with minors


As a rule, the CRC does not interview minors (persons under the age of 18 years) without parental consent.  If parents refuse to provide consent for the interview, the CRC should not seek to interview the minor.  


If it is determined that the minor’s information is critical, the CRC may attempt to secure the parental consent by inviting the parent to be present during the interview.  Moreover, parental consent may be deemed unnecessary for persons of high school age when found in an institutional setting such as a residential Job Corps Center, where parental consent cannot be easily acquired.



4.  
Witness unavailability


If any person whose testimony is relevant to the allegation is unavailable by reason of an extended absence (caused by vacations, sabbatical, or illness) and, if this will affect the CRC’s ability to complete the investigation within the required timeframes, the investigator should notify the CP and the Respondent of the reason for the delay, but continue to process the complaint.  Moreover, the investigator’s supervisor should be notified immediately.  

B.  
The on-site investigation and information collection


1.  
Opening conference


Immediately on arrival to for the on-site component of the investigation, you shall visit with the recipient’s chief administrative officer (or designee) to ensure that adequate preparation for the investigation has taken place and satisfactory arrangements have been made.  At this point, you should brief the recipient and other management personnel.  The briefing should include the following:

Introduction of the investigator(s);

A brief description of the complaint being investigated, including the specific allegation(s) and issue(s) under investigation and the CRC’s authority to conduct the investigation;

Confirmation of the interview schedules and arrangements made by the recipient for interviewing; and 

Informing the recipient of the possibility of additional interviews, information collection and/or subsequent on-site visits.


The opening conference should not include fact-finding relative to the case or a discussion of the relative merits of the issues.  This is especially true if the initial interview with the CP has not already been completed.  

2.  
The initial interview with the CP


As early as practicable after arriving on-site, the investigator should conduct an in-depth interview with the CP.  The desired rapport between the investigator and the CP is a relationship that each person understands and accepts the role of the other person in the inquiry and resolution of the case at hand.  The CP should understand the following:

S/he can influence the inquiry by the manner in which s/he discloses background information, issues, and sources for further inquiry;

Some or all of the persons the CP identifies as witnesses will be contacted and may be required to furnish sworn testimony;

The Respondent will also be contacted in order to obtain his/her side of the story and to obtain names of persons s/he wants to be interviewed for testimony; and 

The investigator will seek other sources of pertinent information.


The following constitutes a checklist of the minimum information that an investigator should obtain from the CP in the first interview:

Name and location of the Respondent and the individual(s) involved in the case;

The precise circumstances and chronology of events that led to the action, decision, or condition giving rise to the complaint;

The identity of any witnesses that can attest to the validity of the CP’s statements and some indication of the matter on which each witness can be expected to testify;

Specific relief sought by the CP;

Any additional information essential to an understanding of the specific matter giving rise to the case and the context in which it occurred.


Although much, if not all, of this information should appear on the CIF, or should have been gathered subsequently by the investigator, this face-to-face interview offers the investigator the opportunity to evaluate the information given in light of the CP’s presentation of his/her testimony.  Further, the investigator should always attempt to obtain a signed statement from the CP.  

3.  
Initial interview with the Respondent


The official(s) representing the recipient and/or Respondent, including any persons named in the complaint, should be interviewed at the earliest appropriate time after the initial interview with the CP.  The Respondent normally believes that s/he has done the best job possible to resolve the matter within his/her authority and resources.  It is, therefore, critical that the investigator accord the Respondent the same courtesy and understanding given to the CP.  The following is a list of data that should be obtained from the Respondent:

Name and organizational address;

Official relationship to the position occupied by the CP;

Acknowledged relationship to circumstances or actions related to the complaint;

Reaction to the case, including the Respondent’s account of the facts and the Respondent’s agreement or disagreement with the CP’s allegations;

Names of persons the Respondent would like interviewed in relation to the complaint and the matters on which each witness may be expected to testify; and

Documentation Respondent seeks the investigator to review in defense of the Respondent’s position.


The investigator should always attempt to obtain a signed statement from the Respondent confirming the pertinent information furnished during the interview.


4.  
Orientation meeting for information collection


Unless the matters pertaining to this section were covered during an opening conference, an orientation meeting for information collection is necessary when the investigation requires extensive information collection from a variety of sources.  Employees responsible for keeping records from which the investigator needs information should be present at the meeting.  The purpose of the meeting is to:

Acquaint the investigator with the recipient’s information systems;

Acquaint the recipient with the CRC’s information needs;

Work out the most reasonable methods of matching the above two items; and

Assign specific requests for documents and/or information to the appropriate person.


5.  
Collection of written information


The nature of a case is an indicator of the type of documentation that should be reviewed to understand previous events and to check conformity with applicable regulations.  The investigator should have reviewed a number of documents prior to the on-site investigation.  Interviews with the Respondent and other witnesses will often develop additional information about documents that might support or negate the CP’s allegations.  As each document is obtained, the investigator should immediately attach, as a cover sheet, the CRC’s “Tab Analysis Form” (Appendix K-8), and complete the following information:

Case number;

Description of the document, including the number of pages in the complete document in the event that only an excerpt was obtained;

Source and location of the document;

Provider of the document;

Date the document was obtained; and

Name of investigator who received the document.


Actual analysis of the contents of the document may be completed at this time.  The investigator must ensure that the documents are properly identified to serve their purpose as evidence.  The validity of some documents may be easily verified, such as signed correspondence where the signature is reproduced with text.  

On the other hand, excerpts from records, correspondence or local regulations that are critical to possible analysis and conclusions may be weak evidence unless authenticity is attested to by someone who is in a position to do so.  However, rather than obtain a complete copy of a lengthy or otherwise bulky document, where only a few pages are relevant to the investigation, the investigator may choose, for reasons of economy, to obtain a certified excerpt.  


For example, if the Respondent under investigation has a 300-page Procedures Manual, of which only six pages are relevant to the investigation, the investigator may elect to obtain a copy of the six relevant pages, and ask that the Respondent attest that the pages are true copies of the original.  A sample attestation may be as follows:

I, ______________________________, certify that the material on this page and on the ___ page(s) bearing my initials are true (copies/excerpts) of ____________________.  The official document from which the (copies/excerpts) were made is maintained on file in ___________________.

/s/

Certifying Official’s name and title


Where the purpose of copies or excerpts of documents is to confirm facts or patterns already established in sworn testimony or in documents whose authenticity meets the above standards, the attesting procedure may be waived.


When in doubt about the ultimate relevancy of a document, it is best to obtain a copy, or excerpt as appropriate, at the time it is first encountered and to reserve decision as to its relevancy until the investigator has reviewed and analyzed all of the evidence obtained.


6.  
Interviews/taking statements


The purpose of interviews is to collect evidence, to put evidence in perspective for use by the deciding official, and to obtain leads for collecting additional evidence.  Interviews are essential when the information you need is not in a written record.  Interviews are also appropriate if the “best” source of information is a person, not a record.  For example, statements by employees in a particular job and people who can see them work are probably more accurate descriptions of job duties actually performed than written job descriptions.


On the other hand, an interview need not be conducted if there is sufficient information on a particular point already in the record.  For example, to verify a contractor’s assertion that he conducted a recent lay-off in terms of strict plant-wide seniority, the seniority list may be requested as well as the names of persons laid-off and the dates of the lay-offs.  Interviews would not be necessary to verify this data.


Before conducting an interview, the investigator must know as much as possible about the purpose(s) intended to be served by the interview.  S/he must know in advance that there are certain subjects on which s/he wants the interviewee’s unequivocal statement of personal knowledge and that there are other areas where the interviewee will be invited to comment.  Based on the issues involved in the case, the investigator must made certain decisions as to which persons to interview, for what purpose, and in what sequence.


Although it will often be a temptation for the investigator to say that s/he is going to interview everyone that may have knowledge of a particular event or fact, it is usually best to select some smaller number of people to interview first.  


There are no bright-line procedures for deciding who is best to interview initially, but there are some useful guidelines to employ.  Generally, it is best to conduct early interviews of people who were directly involved in the situation under investigation and people who were not directly involved but who have “first-hand” knowledge of the processes, events, or issues being investigated.  People with “second-hand” knowledge should be interviewed at a later time.  Second-hand information is often unreliable.  To the contrary, persons who made the decisions relevant to issues under investigation and persons who know the policies, procedures, and criteria used in the issues under investigation are the most important for interviewing purposes.


Once a person is identified for interviewing, the investigator should establish the objectives of the interview.  The interview is used as an investigative tool.  Thus, it should focus on the specific issue(s) in dispute identified by the investigator in the CIP as requiring resolution.  The investigative interview is not the same as the general interview—the main goal of the investigative interview is to support or refute the allegation that a violation of the civil rights laws has occurred.  



a.  
Preparing the written interview plan


The investigator should have specific objectives to achieve in each interview s/he conducts.  Although these will vary somewhat from interview to interview, it is often useful to write major questions to be asked of the witness.  In pursuit of this, the investigator may prepare brief “reasons” for each interview conducted.  This technique is useful in focusing on the objectives to be achieved by the interview.  


It is also important to remember that the emphasis of an investigative interview is to obtain information.  The way an investigator phrases questions has a definite impact on the amount of useful information that is obtained.  Questions should be phrased as neutrally as possible.



b.  
Phrasing questions


Generally, it is better to ask open-ended questions to begin the discussion of a problem.  Do not start with questions as “have you . . .”, “do you . . .”, or “did you . . ..”  It is better to use phrases like “please briefly describe how . . ..”  Do not be accusatory of any witness during the interview.  Merely get his/her version or understanding of the events.  


For example, if you want to determine what a person’s job duties are, it is best not to go through the official job description and ask the person whether s/he performs each duty listed.  Rather, it is preferred that the investigator ask “please describe what you do in a typical day/week/month . . ..”  After a general description is given, then the investigator may need to review the job description and inquire about specific duties not mentioned in the initial response.

b. Sequencing questions

The order of the interview questions can also be critical to the effectiveness of an interview.  Since the investigator is trying to obtain information to support or refute a potential violation of law, s/he should ask those questions that are likely to result in a defensive reaction near the end of the interview.  In this way they will be less likely to color or influence the balance of the interview.  

For example, the investigator would obtain a description of how an intake process works and the selection criteria used to make participant section decision before citing specific instances.  If the allegation being investigated involves disparate treatment, the investigator should ask what happened in the case of an individual from a favored group before asking about someone who has alleged that s/he was treated less favorably.  For example, if the CP has alleged that blacks are not being promoted by a supervisor even though they possess equal or superior qualifications to their white counterparts, ask about the qualifications of a recently promoted, less qualified white employee before asking about the qualified black employee.

For various reasons, individuals named as witnesses may indicate a reluctance to participate in the investigation.  They should be reminded of their civic responsibilities and, if they continue to refuse, they should be asked for names of other individuals who might be willing to discuss the allegations.  Witnesses in all cases should be assured that, in presenting their testimony, they are protected against restraint, interference, coercion, discrimination, or reprisal.  

Since an interview is a meeting of two personalities, the investigator’s personality is a key consideration in how the interview is conducted.  First, the investigator must be aware of his or her background and experience and values in order to guard against favoritism or antipathy of any party.


Most CRC investigators have been conducting investigative interviews for years and have developed proficient skills in interviewing.  Properly introducing yourself, framing the interview process for the interviewee, listening effectively, distinguishing fact from opinion, handling negative reactions, taking clear and concise notes, and obtaining a signed summary statement are all critical components of an effective interview process.



c.  
Notification of interview date and time


Prior to commencing an interview, the interviewee must be notified of the following:

The reason for the interview;

The legal authority under which the interview is being conducted; and

The applicable provisions of the Privacy Act.

d.  
Note-taking

A written record of both telephone and face-to-face interviews must be made to preserve the probative value of the information obtained.  Whether notes are taken during a particular interview depends on the investigative technique of the interviewer involved and the reactions of the interviewee.  

If note-taking appears to impede the flow of information, the interview should be conducted without note-taking and immediately reduced to writing after the interviewee has left the premises.  Notes and subsequent reports of the interview must contain the following information:

Case number;

Name, address, and phone number of witness;

Date and location of interview;

Name of investigator;

Written record of the interview; and

Signature of the interviewee.



e.  
Tape recording

 
The investigator may tape an interview if the interviewee consents.  No taping is to be done over the interviewee’s objection.  The CP will be given an opportunity to review and made a copy of the tape, if requested.  If an interviewee wants to tape the interview, s/he may do so.  However, the CRC will request the opportunity to review and make a copy of the tape.  All tapes placed in the file must be transcribed and signed by the interviewee.



f.  
Recording interview results


Information obtained by the investigator during an interview may fall into three categories:  (1) new evidence; (2) hearsay evidence, with or without leads; or (3) leads of another sort that the investigator may want to trace.  


The information collected should be put into one of the following formats for later use:  (1) a signed statement; (2) an unsigned, summary statement; or (3) a memorandum by the investigator to the file which may provide weight in analyzing certain exhibits.  Informal interview notes are for the investigator’s use as s/he progresses though the investigation and analysis of the case.  Standing alone, these notes have little substantive probative value.



g.  
Evaluation for sufficiency


From the time an investigator begins the investigation until it is concluded, s/he must continually be sensitive to whether sufficient evidence has been gathered to reach a determination of the CP’s allegations.  When all potential sources of evidence have either been exhausted or eliminated, the investigator should review the case to assess the sufficiency of evidence collected.  The investigator must be especially watchful for contradictions in evidence that must be clarified.


In some cases, the investigator will not interview all of the witnesses suggested by the CP or the Respondent.  This will happen when the investigator has obtained sufficient evidence to substantiate a cause, or no cause, finding and additional information would be superfluous.  In addition, an investigator may determine that, based on other information, a witness may have no new information to add.  Further, the investigator may decline to interview a high level official who clearly has no first-hand knowledge of the case, such as when a CP may insist that the Governor, as the responsible individual under the WIA, be interviewed.  Finally, the investigator may be provided with an inappropriate witness list, such as where a Respondent employing 400 employees requests that each employee be interviewed. 


If the investigator declines to interview all witnesses identified by the CP and/or Respondent, s/he should inform the parties.  



h.  
Administering the oath; obtaining a signed statement


A signed statement is the strongest form of evidence that may be obtained from a witness at the investigative level.  The authority for the CRC investigator to administer an oath is found at 5 U.S.C. § 2903b(2), which provides as follows:

(b) An employee of an Executive agency designated in writing by the head of the Executive agency, or the Secretary of a military department with respect to an employee of his department, may administer--

. . .
(2) any other oath required by law in connection with employment in the executive branch.

5 U.S.C. § 2903(b).

A proposed statement to be signed by the interviewee is usually prepared by the investigator immediately after the interview.  The investigator has the responsibility for conveying all relevant information in the context and meaning in which it was given by the interviewee.  The investigator should avoid including statements of information in a context that may prove unnecessarily embarrassing or inflammatory.  On the other hand, relevant testimony must be recorded.


When the proposed statement is presented to the interviewee for signature, s/he should be advised of the right to change the statement to make it more accurate.  

Some relevant information obtained during an interview is not appropriate for inclusion in a witness statement that may, at a later date, be introduced as evidence in an administrative or judicial proceeding.  This information includes suggested leads for information that can be verified and obtained as evidence through first-hand knowledge of others, or information that is so repetitive of evidence already obtained that it is unnecessary.  This type of information, on the other hand, should be recorded in the investigator’s notes in a manner that s/he may readily use.


7.  
The exit interview


The investigator will always make himself or herself available for an exit interview with the Respondent, or his/her representative, when the investigation is complete.  During this interview, appreciation for the support received should be expressed and, if appropriate, the investigator should indicate where problems internal to the Respondent’s operations impeded the efficient conduct of the investigation.  


No opinions regarding information collected during the on-site review, and no analysis or conclusions about the issues of the investigation are to be communicated to the CP or Respondent at this time.  However, the investigator should inform the parties of the approximate time they may expect to receive the CRC’s initial determination. 

XXIII
ANALYSIS OF THE EVIDENCE

A.  
Types of evidence


There are three types of evidence collected in discrimination complaint investigations:  (1) direct; (2) circumstantial; and (3) comparative.  There is an important relationship between the type of evidence developed and the theory of discrimination applicable to the case.  


Evidence serves as the building blocks of the investigator’s determination—the determination is only as sound as its evidentiary foundation.  As such, the investigator must ensure that evidence is material to the case (relates to the issues of the complaint), relevant to the case (tends to prove or disprove allegations), and reliable (dependable and trustworthy).  


In assessing the reliability of evidence, some factors that may be considered are whether:  (1) witnesses are disinterested in the outcome of the complaint; (2) witnesses are qualified to testify concerning matters in their statements; and (3) the statements are factual as opposed to conclusory.


1.  
Direct evidence


This is evidence of the actual, subjective intent of the person(s) charged with discrimination.  The evidence under this category may take the form of an admission of discriminatory intent.  Most often, an admission will arise during the course of an interview, when the person is explaining his or her actions.  As an example, the hiring official states “you know that women don’t really want that kind of work and so why train them for it.”  


Direct evidence may encompass more than just admissions—it includes any facts tending to establish the subjective motives of persons involved in the alleged discrimination, such as public statements or speeches, historical community/recipient background, minutes of meetings, prior similar events (past complaints against the same person(s)), facially discriminatory actions and/or legislation, and contemporaneous statements (attributed by third parties).


2.  
Circumstantial evidence


This type of evidence constitutes facts from which the investigator may infer intent or discriminatory motive.  This type of evidence is most common in disparate treatment cases.  Circumstantial evidence defines intent in terms of objectively observable data (such as focusing on the results or effects of an action or focusing on the action itself).  It does not, however, provide direct proof of actual subjective intent (why the action was taken).  


The “foreseeable consequences rule” is a component of circumstantial evidence and is applied in the context of a facially neutral act that has foreseeable discriminatory results.  Where an official action has a natural, probable, foreseeable, and actual discriminatory effect, the taking of the action may be inferred to have intended the discriminatory result.  See Jefferson v. Hackney, 406 U.S. 535 (1972).  Some examples of circumstantial evidence in support of discriminatory intent are as follows:

Locating a new neighborhood school with attendance zones coextensive with racially-identifiable neighborhoods;

Locating a new training site in an area that is know to be inaccessible by public transportation, while closing an inner city site near a high density minority population;

Having an all-English speaking staff for intake and referral services in an office located in a neighborhood with a high concentration of non-English speaking persons;

Operating a program despite the findings of a required self-analysis demonstrating that the method of administration creates an adverse impact on a protected group. 


3.  
Comparative evidence


Comparative evidence is most often thought of as identifying differences in treatment accorded similarly situated individuals or groups based on their identification with, or membership in, a protected class.  However, comparative evidence may also focus on program or employment results.  For example, this may involve comparing the quality and quantity of services provided one group with another group.  Properly presented, comparative evidence constructs, through the rules of logic, the following rebuttable proposition:

(1)  Similarly situated persons of different groups received different treatment, or experience different program or employment results; and

(2)  There is no adequate non-discriminatory explanation for the observed differences; then

(3)   It is reasonable to infer that a prohibited factor (race, sex, religion, etc…) was a factor in the treatment or in the results.


To be probative, comparative evidence must demonstrate two things:  (1) that similarly situated persons are being compared; and (2) the comparisons being made are significant and inclusive.


Statistical evidence is an important subcategory of comparative evidence.  Statistical evidence generalizes about the experience of a class, rather than focusing on the experience of an individual member, or members of the class.  This type of evidence is important because, if the proper statistical techniques are rigorously applied, the resulting inference has a certain and predictable validity (such as with 90% probability).  


Statistical evidence takes a look at similarly situated classes of persons to determine whether there are significantly disparate patterns of service, training, benefits, aid, or employment.  If there is no adequate non-discriminatory reason for the observed pattern of disparities, then it is reasonable to infer that the prohibited basis (such as race, sex, religion, etc…) was a factor in creating the pattern.


Statistics, standing alone, does not prove an individual claim of disparate treatment.  However, statistical evidence is important in such cases because it can be used as circumstantial evidence to establish the presence of a discriminatory motive.


Statistics are most often used under the disparate impact model to demonstrate the adverse effect of a procedure, policy, rule, selection criteria, or method of administration.  The courts have found that, where evidence of disparate impact reaches significant levels, statistics alone may establish a prima facie case of discrimination:

[O]ur cases make it unmistakably clear that ‘(s)tatistical analyses have served and will continue to serve an important role’ in cases in which the existence of discrimination is a disputed issue.  We have repeatedly approved of the use of statistical proof, where it reached proportions comparable to those in this case, to establish a prima facie case of racial discrimination in jury selection cases.  Statistics are equally competent in proving employment discrimination.  Teamsters v. United States, 431 U.S. 324 (1977).

Where gross statistical disparities can be shown, they alone may constitute prima facie proof of a pattern or practice of discrimination.  Hazelwood School District v. United States, 433 U.S. 299 (1977).

B.
Initial analysis of the information gathered


1.  
Think about the evidence


Do not rush to judgment based on isolated pieces of evidence.  Look at the evidence gathered as a whole.  Examine the process under investigation from the perspectives of both the CP and the Respondent.  

In the case of alleged disparate treatment, are there inconsistencies in the process as reported by the CP and the Respondent?  Were there deviations in the process with regard to the CP?  If so, what reason(s) did the Respondent give for the deviations?  What is the Respondent’s position with regard to the issues under investigation?  For cases of failure to accommodate, look for verification of the type and extent of the CP’s disability, whether the CP made a request for accommodation/modification, and the Respondent’s reasons for refusing or failing to provide accommodation.   The elements of proof set forth in your CIP will direct you to the information, data, and documents needed.

2.  
Scrutinize the Respondent’s proffered reasons

In all cases of alleged discrimination, look for the Respondent’s proffer of “legitimate, non-discriminatory” reasons for its conduct.  These reasons may be gleaned from the Respondent’s position statement, witness interviews, or the like.  Scrutinize the proffered reasons and look for inconsistent reasons.  The Respondent’s position should not be taken at face value—this matter is being investigated because the CP’s assertions cannot be taken at face value either.  

3.  
Verify information provided by the Respondent

This verification process may require an on-site investigation, including interviews, document and record reviews, and inspections.  At this point, seek to answer very fact-specific questions, clarify inconsistencies, and determine matters of credibility related to the elements of proof listed in the CIP.


4.  
Finalize understanding of the process under investigation


Using information obtained from the Respondent, develop a clear and thorough understanding of the process/procedures/criteria that the Respondent asserts that it used in relation to the CP.


5.  
Specific findings of CP’s experience in the process


Next, using information provided by the CP and the Respondent, make specific, factual findings regarding what happened, or did not happen, to the CP at each step in the decision-making process described by the Respondent.  Make the same specific, factual findings to determine whether the CP met, or did not meet, the stated qualifications/eligibility/criteria.  Sometimes, a chart format will assist you in conducting this component of the analysis.


In cases involving disparate treatment, conduct the foregoing analysis and make specific, factual findings for similarly situated individuals of the CP’s group as well as of the group that the CP alleges was treated more favorably.  This comparison is very important because, while the comparison of the CP’s treatment may show that the Respondent adhered to its process/criteria and the CP was not treated differently vis-a-vis these standards, further review of the treatment of other similarly situated individuals may show that different standards from those stated by the Respondent were applied in their cases, thereby allowing them the service/job that the CP was denied.  

C.
Final analysis of the information gathered


1.  
Compile and organize investigative materials


At this stage, sufficient information has been gathered to make factual findings regarding the merits of each element of proof set forth in your CIP.  The information will most likely include:  (1) the CP’s version of events, including his/her understanding or knowledge of the procedures/criteria utilized in the Respondent’s decision-making process and how they were applied in the CP’s case; (2) signed statements from witnesses identified by the CP; (3) the Respondent’s position statement; (4) the Respondent’s procedures/criteria utilized in making the alleged discriminatory decision in question; (5) documentation from the Respondent verifying how, and on what basis, the decision relative to the CP was made, including signed statements from relevant decision-making officials and other officials who can verify the process used and any other witnesses identified by the Respondent.  In cases of disparate treatment, the final analysis will include:  (1) signed statements, where applicable, of similarly situated individuals; and (2) copies of records and other documents demonstrating how the Respondent applied the stated procedures/criteria to other similarly situated individuals of the CP’s group and of the group alleged by the CP to have been treated more favorably.


2.  
Analyze information under each element of proof


At this stage of “putting pen to paper” in determining the merits of the CP’s complaint, note that the CP has the burden of establishing each element of proof in his or her case by a “preponderance of the evidence.”  This means that the CP must present sufficient evidence to convince a reasonable person that it is more likely than not that the discrimination occurred.  Analysis under this standard requires a determination of the quality and reliability of the documentation as well as a finding regarding the credibility of the witnesses—the case will not hinge on mere volume of evidence.


3.  
Making credibility findings


In some instances, conflicting statements from the CP and the Respondent will be in the record.  At this point, re-read all of the information gathered to address the facts in dispute.  The purpose of this review is to determine if there is any corroborating evidence to support either version.  If the issue remains unresolved on this basis, then make the decision regarding who to believe and why after taking the following factors into consideration:

◦
Were a number of statements provided by the CP or the Respondent false, misleading, inconsistent, or factually incorrect?  

◦
In the absence of witnesses or documents to corroborate a version of the facts in dispute, is there comparative, quantifiable, or statistical data that shifts the weight in favor of the CP or the Respondent?  If so, this may provide a basis for determining who is more credible.  

Notably, statistical evidence alone cannot prove an individual case of disparate treatment, but it can be used as circumstantial evidence to buttress a finding of discrimination or non-discrimination.  In cases involving sexual harassment, key information that may assist in determining credibility is as follows:

◦
Statements by any witnesses to the alleged incidents, or to the CP’s reaction after the alleged harassment;

◦
Evidence concerning the credibility of the alleged harasser and the CP (e.g., the level of detail of each party’s account should be compared for inconsistencies and a determination should be made if corroborative evidence is lacking where it should logically exist);

◦
Whether the alleged harasser has been found to harass others;  

◦
Whether the CP has been found to have made false allegations against others; and

◦
Whether the CP wrote about the conduct and his/her reaction to it soon after it occurred (e.g., a diary or letter).

XXIV
DRAFTING DISCRIMINATION COMPLAINT DETERMINATIONS


The U.S. Department of Labor Civil Rights Center’s regulations require that all notices of final action on complaints of discrimination include a statement of reasons for the determination and a notice that the CP has a right to file a complaint with the Director of the Civil Rights Center at the U.S. Department of Labor within 30 days of the date on which the CP receives the notice of final action.

NOTE:  Sample letters are for instructional purposes only.  They do not constitute a required format of the Civil Rights Center.

A.  
Lack of jurisdiction—all grounds except timeliness

1.   
Generally


In all cases where jurisdiction does not exist to investigate the complaint of discrimination, the CP must be notified of the decision and its reasons in writing.  Use clear, concise language and advise the CP of any further rights s/he may have in the complaint process.   If appropriate, direct the CP to another agency that may have jurisdiction over the complaint, i.e. EEOC. 

2.  
A sample letter finding no jurisdiction (all grounds except timeliness)

	NOTICE OF FINAL ACTION

[date]

[name and address of charging party]

Dear Mr./Ms. ________:

This acknowledges receipt of your complaint of discrimination dated ____________________________.  You allege that, on _____________________, you were discriminated against by _____________________________ on the basis of _________________.

[The Department of Labor’s Civil Rights Center or name of state investigating agency] has authority to investigate and determine complaints of discrimination arising under the following statutes and their implementing regulations:  (1) Title VI of the Civil Rights Act of 1964, as amended; (2) Section 504 of the Rehabilitation Act of 1973, as amended; (3) Section 188 of the Workforce Investment Act of 1988; (4) Title II of the Americans with Disabilities Act; (5) Title IX of the Education Amendments of 1972, as amended; and (6) the Age Discrimination Act of 1975.   

As a whole, these statutes bar discrimination on the “basis” of race, color, national origin, religion, age, sex, disability, citizenship, political affiliation or belief, and/or status as a WIA participant in programs funded, in part or in whole, by the U.S. Department of Labor.

In order for [the Civil Rights Center or name of state investigating agency] to have authority to investigate your complaint, the complaint must comply with the following basic federal requirements:  (1) the complaint must be in writing; (2) it must be signed by you, the charging party (CP), or your authorized representative; (3) the complaint must identify a Respondent who is a “recipient” under the applicable laws; (4) the complaint must contain sufficient contact information for you (i.e. your address and phone number); (5) the complaint must state a “basis” covered by one of the foregoing statutes; (6) the complaint must set forth an “issue,” or adverse action; (7) the “issue” or adverse action must have occurred within 180 days of the filing of this complaint; and (8) the complaint must have “apparent merit”—said differently, does the complaint allege discrimination on a covered “basis” resulting in an adverse action taken by Respondent?

Upon review of your complaint, it is determined that [the Civil Rights Center or name of state investigating agency] find’s that it lacks jurisdiction to investigate and decide this matter because:

_____  The complaint is not in writing.

_____  The complaint is not signed.

_____  The complaint did not identify a Respondent
_____   The identified Respondent is not a “recipient” under the applicable laws.

_____  The complaint does not state a covered “basis.”

_____  The complaint lacks “apparent merit” as defined above.

You were contacted by [telephone/letter] on ___________________ and were advised that your complaint would be denied based on the foregoing deficiency if you did not submit a supplemental complaint addressing the deficiency within 15 calendar days.  To date, no supplemental response has been received.  As a result, [the Civil Rights Center or name of state investigating agency] concludes that it lacks jurisdiction to investigate and decide your complaint.  This constitutes the final determination of [the Civil Rights Center or name of state investigating agency].

Respectfully,

/s/

[name and title of investigator]

NOTICE OF RIGHT TO FILE COMPLAINT:  If you are dissatisfied with this Notice of Final Action, you may file a complaint with the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, Washington, DC  20210.  The complaint must be filed within 30 days of the date on which you received this Notice of Final Action. 


B.  
Lack of jurisdiction—complaint untimely


1.  
Generally


As with other notices of final action, if you find a lack of jurisdiction on grounds that the complaint is untimely, you must provide written notice to the CP and state the reasons for your decision.  Moreover, you must advise the CP of his/her right to obtain a waiver of the 180 day time limitation for filing the complaint by submitting a waiver request with the Director of the Civil Rights Center at the U.S. Department of Labor.  Also, as with other notices of final action, the CP must be advised of his/her right to file a complaint with the Director of the Civil Rights Center.

2.      A sample letter finding no jurisdiction on grounds the complaint is untimely

	NOTICE OF FINAL ACTION

[date]

[name and address of charging party]

Dear Mr./Ms. _______:

This acknowledges receipt of your complaint of discrimination dated ____________________________.  

[The Department of Labor’s Civil Rights Center or name of state investigating agency] has authority to investigate and determine complaints of discrimination arising under the following statutes and their implementing regulations:  (1) Title VI of the Civil Rights Act of 1964, as amended; (2) Section 504 of the Rehabilitation Act of 1973, as amended; (3) Section 188 of the Workforce Investment Act of 1988; (4) Title II of the Americans with Disabilities Act; (5) Title IX of the Education Amendments of 1972, as amended; and (6) the Age Discrimination Act of 1975.   

As a whole, these statutes bar discrimination on the “basis” of race, color, national origin, religion, age, sex, disability, citizenship, political affiliation or belief, and/or status as a WIA participant in programs funded, in part or in whole, by the U.S. Department of Labor.

In order for [the Civil Rights Center or name of state investigating agency] to have authority to investigate your complaint, the complaint must comply with certain federal requirements.  Of relevance here, federal law requires that the complaint be filed within 180 days of the date of the alleged discriminatory conduct by Respondent.

Upon review of your complaint, [the Civil Rights Center or name of state investigating agency] finds that it lacks jurisdiction to investigate and decide this matter because you allege that Respondent discriminated against you on ____________________, but you filed this complaint more than 180 days later, on __________________.  

Because the complaint is untimely on its face, there is no jurisdiction to investigate it.  

Respectfully,

/s/

[name and title of investigator]

NOTICE OF RIGHT TO REQUEST WAIVER:  Your complaint has been found untimely because it was not filed within 180 days of the alleged act of discrimination.  However, you may request a waiver of the 180 day time limit for filing a complaint by demonstrating “good cause.”  Any request for waiver must be submitted in writing to the Director of the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, Washington, DC  20210.  The Director of the Civil Rights Center has the sole discretion to grant or deny a request for waiver.  

NOTICE OF RIGHT TO FILE COMPLAINT:  If you are dissatisfied with this Notice of Final Action, you may file a complaint with the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, Washington, DC  20210.  The complaint must be filed within 30 days of the date on which you received this Notice of Final Action.




C.  
Letter of acceptance

1.  
Notice to all jointly and severally liable individuals/entities


The investigator must send the official notice of acceptance letter to all jointly and severally liable entities of the alleged discrimination as well as the CP.  The letter should contain a statement of the CP’s due process rights as well as (1) a specific statement of the issue(s) accepted for investigation; and (2) a statement of the investigator’s request(s) for additional information, i.e. interrogatories to the parties.  The notification letter should also set forth any other allegations that have been referred to another agency or rejected for lack of jurisdiction.


The investigator may also attempt to obtain essential information early in the process by telephone or e-mail.  This will facilitate the processing of the complaint and will help focus the investigation.  Remember, throughout the investigation, develop only that evidence relevant to the issues set forth in your acceptance letter to the parties.

2.  
Interrogatories


Generally, a set of interrogatories (questions and requests for documents) should be sent to the CP and the Respondent along with the official letter of acceptance.  In your interrogatories, an investigator may ask questions, or request copies of documents or data, from the CP and the Respondent as part of the information gathering process.  Questions and document and/or data requests should stem from  identification of information needed in the CIP.  All statements and interviews reduced to writing should be reviewed, signed, and dated by the individual providing the information.


Rule of thumb:  Ask the right questions of the right persons and ask for crucial information as early as possible.  A well-developed CIP will be invaluable here.


Interrogatories for the CP and the Respondent will often include many of the same questions.  For example, the Respondent may be asked to describe the procedures/policy/criteria used in the process under investigation.  The CP should also be asked his/her knowledge of the procedures/policy/criteria used in the process and how s/he became aware of this information.  Similarly, the CP and the Respondent each should be asked to assess the CP’s qualifications/eligibility against the stated criteria.


In addition to the CP and the Respondent, interrogatories may be developed and sent to other relevant individuals, such as witnesses identified by the CP in the complaint, or medical experts.  Information, documentation, and/or data sought from these individuals will be based on your CIP.  Interrogatories to these individuals may or may not be sent at the time of the letter of acceptance.  Sometimes, you will not know of these witnesses or experts until after the investigation is further along.  


Importantly, before you seek any medical information from a physician, therapist, or the like, you must have the written consent of the CP.  For sample interrogatories, see Topics IX through XX.


3.  
Organization of the letter of acceptance



a.  
Statement of the issues accepted

Initially, you should set forth the allegations of discrimination put forth by the CP in the most specific, accurate terms as possible.  State the time period involved, and the organizational unit/entity/position/title of individual alleged to have discriminated against the CP.


If more than one issue is accepted for investigation, then the issues should be listed separately.  This will enable to parties to clearly understand the scope of the investigation and will allow everyone to focus only relevant matters to resolve the issues.



b. 
Setting forth timeframes

For the sake of efficiency, you should set forth certain timeframes for the parties to follow in the letter.  A minimum of ten calendar days should be accorded the parties to submit required information.  These include timeframes for:

Position statements
Every investigation begins with a complaint of discrimination filed by the CP against the Respondent.  At this point, you have determined that you have jurisdiction (authority) to investigate the complaint, but you do not know the position of the Respondent with regard to the issues accepted for investigation.  Therefore, the letter of acceptance should invite the Respondent to submit a position statement to you within a specific time frame.   The letter should direct that a copy of the statement should be sent to the CP.

Notably, the letter should also provide that, if the Respondent submits a position statement, then the CP should have the opportunity to submit a response within a specific time frame.  This is because the CP carries the ultimate burden of persuading you by a preponderance of the evidence that the Respondent discriminated against him/her.

Interrogatories
The letter of acceptance should contain a specific date on which the CP and the Respondent must submit their responses to your interrogatories.  The letter should advise that the CP’s failure to timely respond to the interrogatories may result in closure of his or her complaint.  For sample interrogatories, see Topics IX through XX.

c.        The CP’s due process rights

A letter of acceptance from any investigative entity or organization other than the Department of Labor’s Civil Rights Center should also notify the CP of his/her due process rights.  A sample notice may read as follows:

NOTICE OF CHARGING PARTY’S RIGHTS:  You are notified that, if a Notice of Final Action has not been issued by this agency within 90 days of the date on which your complaint was filed, then you (or your authorized representative) may file a complaint with the Director of the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington, DC 20210.  The complaint must be filed with the Director within 30 days of the date you receive a Notice of Final Action in this matter, or within 30 days of the expiration of the above-stated 90 day period (which is within 120 days of the date of the complaint you filed in this matter), whichever is earlier.


4.  
A sample letter of acceptance

	NOTICE OF ACCEPTANCE

[date]

[name and address of charging party]

Dear Mr./Ms. __________:

The parties are notified that the undersigned has accepted a complaint of discrimination filed by ___________________________, the Charging Party, against ___________________________________ (Respondent).  Your complaint of discrimination is dated ______________________________.  

[The Department of Labor’s Civil Rights Center or name of state investigative agency] has authority to investigate and determine complaints of discrimination arising under the following statutes and their implementing regulations:  (1) Title VI of the Civil Rights Act of 1964, as amended; (2) Section 504 of the Rehabilitation Act of 1973, as amended; (3) Section 188 of the Workforce Investment Act of 1988; (4) Title II of the Americans with Disabilities Act (ADA); (5) Title IX of the Education Amendments of 1972, as amended; and (6) the Age Discrimination Act of 1975.   

As a whole, these statutes bar discrimination on the “basis” of race, color, national origin, religion, age, sex, disability, citizenship, political affiliation or belief, and/or status as a WIA participant in programs funded, in part or in whole, by the U.S. Department of Labor.

In order to have authority to investigate your complaint, the complaint must comply with the following basic federal requirements.  Upon review of your complaint, [the Civil Rights Center or name of state investigative agency] finds that all of the basic federal requirements are met with regard to allegations against Respondent.  [The Civil Rights Center or name of state investigative agency] will conduct an investigation of the following issue(s) and render a final determination on the merits of the issue(s):

[statement of the issues]

Interrogatories (questions) have been attached for you to complete.  Respondent will also receive a set of interrogatories to complete.  The deadline for submission of the interrogatory responses is __________________________.  You are advised that a failure to respond to interrogatories directed to you may result in the dismissal of your complaint of discrimination.

The Respondent may also submit a position statement.  The Respondent’s position statement shall be submitted to the undersigned no later than ___________________________.  If the Respondent submits a position statement, then you shall be afforded the opportunity to submit a response.  Your response shall be submitted to the undersigned no later than ____________________________.

Our office will conduct an interview with you as well as representatives of the Respondent either in-person or by telephone.  If you have any questions, or need clarification, please feel free to contact me.

Respectfully,

/s/

[name and title of investigator]

NOTICE OF CHARGING PARTY’S RIGHTS (for non-CRC investigations):  You are notified that, if a Notice of Final Action has not been issued by this agency within 90 days of the date on which your complaint was filed, then you (or your authorized representative) may file a complaint with the Director of the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington, DC 20210.  The complaint must be filed with the Director within 30 days of the date you receive a Notice of Final Action in this matter, or within 30 days of the expiration of the above-stated 90 day period (which is within 120 days of the date of the complaint you filed in this matter), whichever is earlier.


D.  
Final determination on the merits


1.  
Sample final determination


The following is a sample notice of final action.  This sample may be used for any type of discrimination.  The applicable elements of proof for your particular complaint should be set forth and analyzed separately in the “Legal Standards and Conclusions” section.  

	NOTICE OF FINAL ACTION

[name and address of charging party]


Charging Party

[name and address of CP’s representative,

if appropriate]
v. 






Complaint No. __________
[name and address of respondent]


Respondent
and
[name and address of sub-recipient, if appropriate]

        Respondent.

I

Jurisdiction

The parties are notified that the undersigned has accepted a complaint of discrimination, based on ______________________, filed by ___________________________, the Charging Party (CP), against the ___________________________________ (Respondent).  The CP alleges that the Respondent discriminated against the CP on the basis of ____________________________ in violation of [citation of applicable statute from Topic IX through XX, as appropriate].


The CP’s complaint is timely filed and all other jurisdictional requirements are met.  The undersigned has jurisdiction to investigate and decide this matter.

II

Issues accepted
          The following issues have been accepted for investigation and final determination in this matter:

[the issues should be stated exactly as they appear in the notice of acceptance issued to the parties earlier]

III

Stipulations of the parties
        The parties have reached agreement regarding the following facts pertinent to this complaint investigation:

1.

2.

3.
IV
Findings of fact


Based on documentation and statements submitted by the CP and the Respondent, [the Civil Rights Center or name of state investigating agency] makes the following findings of fact:

1.  

2. 

3.

4.

5.

V

Analysis

[For each issue listed in Part II of this determination, list each element of proof separately and make a finding whether the CP has/has not established that element]

1.  


2.  


3. 


4.  


Conclusions
With regard to the issues accepted for this complaint investigation, and based on the foregoing findings of fact, it is concluded that:

[render a separate conclusion for each issue accepted for investigation]

VI

Remedies and corrective actions
[if you find that discrimination has occurred, then set forth the remedies, sanctions, and/or corrective actions here]

Respondent’s failure to achieve compliance with this Final Determination on or before _______________ shall constitute a finding that voluntary compliance cannot be achieved, and may result in sanctions applied by the U.S. Department of Labor against the Respondent.

VII
Notice of right to file complaint with Civil Rights Center

If you are dissatisfied with this Notice of Final Action, you may file a complaint with the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, Washington, DC  20210.  The complaint must be filed within 30 days of the date on which you received this Notice of Final Action. 

/s/

[name and title of investigator]

[date of notice of final action]





2.  
Sample sanctions


In the event the Respondent fails to comply with the directives of a Final Determination issued by the CRC, then the following constitute sample sanctions that may be imposed:

◦
$_________ of the next payment under Grant # will be withheld pending compliance

◦
All further payments under Grant # will be suspended indefinitely pending compliance

◦
The Respondent/Recipient will be ineligible for any further Federal financial assistance from the U.S. Department of Labor under any Department of Labor administered grant programs

◦
All other grant-giving agencies of the Federal Government will be notified of this Determination


Referral to the Department of Justice is an alternative remedial action, but it does not constitute a sanction.  Therefore, it is not appropriate to list it as a sanction in the Final Determination.  However, if the CRC seeks court action, then it may provide the following as a sanction:

The Department of Justice will be requested to enjoin further violations in the appropriate United States District Court.

3.  
Special circumstances under the JTPA and WIA


For cases arising under the JTPA or WIA, the proposed sanctions section should indicate that the Governor is authorized and directed to attempt to secure voluntary compliance or, failing that, to invoke sanctions pursuant to his/her authority pursuant to Section 164(b)(1) of the JTPA or Section 188 of the WIA.  Notice should be given in the transmittal letter to the Governor and the Governor’s EO representative that failure to secure voluntary compliance or to invoke the required sanctions within 60 days may result in liable on the part of the State, as the primary recipient, for the non-compliance of its sub-recipient.

4.  
Monitoring and corrective action requirements



a.  
Defined

Monitoring is used by the CRC to follow-up on the compliance progress of a Respondent/Recipient who, through a complaint, is found in violation of a law under the CRC’s jurisdiction.  Through monitoring, the CRC verifies whether the Respondent is implementing an approved CRC corrective action plan or conciliation agreement.  The Respondent/Recipient confirms that the implemented plan or agreement has successfully corrected the violation.



b.  
Selection for monitoring

The CRC must monitor all recipients who promised, in corrective action plans or conciliation agreements, to come into compliance with the law at some future date.  This monitoring may take the form of a desk review, progress reports, or an on-site visit to the recipient to make first-hand verifications.


A desk review may be sufficient in cases where the recipient is able to submit documentary evidence verifying their actions (i.e. a copy of grievance procedures, self-evaluations, revised target groups).  However, there are occasions when an on-site review is needed:

◦
When the CP or other interested persons notify the CRC that the Respondent/Recipient is not implementing the compliance plan.

◦
When compliance with the issues is difficult to verify through written documents (i.e. trainee assignment cases, discipline cases).

◦
When the CRC has reason to believe that the Respondent may be having difficulty implementing the conciliation plan (i.e. major changes in the Respondent’s policies and practices are required).

◦
When documents received by the CRC reveal inconsistencies or conflicting information about a Respondent/Recipient (i.e. questionable activity reports or survey data, ETA review results).

◦
When progress reports submitted by the Respondent reveal that it is behind the agreed-upon schedule for achieving compliance.



c.  
Scheduling for monitoring

Corrective action plans accepted or devised by the CRC must include timeframes for compliance, including deadlines for submitting progress reports to the CRC.  The CRC’s desk monitoring activities should begin immediately upon receipt of these progress reports.  The CRC should notify the Respondent in writing of the acceptability of these reports, whether further clarification is needed, and whether an on-site visit is necessary.


Where on-site visits are deemed necessary, an investigative plan (similar to a CIF) must be developed.  

APPENDIX A
November 07, 2000

Secretary's Order 04-2000

	SUBJECT:
	Delegation of Authority and Assignment of Equal Opportunity Responsibility for Department of Labor External Programs and Conducted Programs


1. Purpose. To (1) assign responsibility for the enforcement of equal opportunity and nondiscrimination laws, executive orders and statutes relating to programs or activities financially assisted or conducted by the Department of Labor (DOL); (2) delegate responsibility assigned to the Department of Labor by the Department of Justice to implement subpart F of Title 28 CFR part 351; and (3) provide notification that the Directorate of Civil Rights within OASAM is now the Civil Rights Center (CRC). 

2. Directives Affected. Secretary's Order 2-81 is canceled. The provisions of section 5(a) of this Order supersede sections 4(a)(7), (15), (17), and (30) of Secretary's Order 4-75 and section 4(a)(7) of Secretary's Order 2-85. This directive does not affect Secretary's Order 3-96. 

3. Policy. It is the policy of DOL to promote equal opportunity in programs or activities it financially assists or conducts, and to ensure full compliance with all constitutional, statutory, and regulatory equal opportunity and nondiscrimination provisions in all such programs or activities. Additionally, it is the policy of DOL to ensure full compliance with the statutory provisions of the Americans with Disabilities Act of 1990, as amended, and its implementing regulations among the public entities assigned to DOL by the Department of Justice. 

4. Background. Secretary's Order 8-80, issued on October 28, 1980, established the Office of Civil Rights (OCR) within the Office of the Secretary, and gave that office responsibility for enforcing Title VI of the Civil Rights Act of 1964, as amended; Section 504 of the Rehabilitation Act of 1973, as amended; Title IX of the Education Amendments of 1972, as amended; and the Age Discrimination Act of 1975, as amended, in programs or activities financially assisted by DOL. Secretary's Order 2-81, issued on June 1, 1981, canceled Secretary's Order 8-80, and transferred OCR to the Office of the Assistant Secretary for Administration and Management. On June 18, 1985, Secretary's Order 2-85 assigned to the Assistant Secretary, OASAM, working through OCR, responsibility for the enforcement of Section 167 of the Job Training Partnership Act. Effective October 14, 1986, OCR underwent an organizational change, and its name changed to the Directorate of Civil Rights. On December 10, 1995, the name of the Directorate of Civil Rights became the Civil Rights Center (CRC).

5. Delegation of Authority and Assignment of Responsibilities.

A. Through the Assistant Secretary (OASAM), the Director (CRC) is delegated authority and assigned responsibility for: 

1. Developing, implementing, and monitoring DOL's civil rights enforcement program under all equal opportunity and nondiscrimination requirements applicable to programs or activities financially assisted or conducted by DOL, including:

a. Title VI of the Civil Rights Act of 1964, as amended(42 U.S.C. 2000d et seq.);

b. Section 504 of the Rehabilitation Act of 1973, as amended 29 U.S.C. 794); 

c. Section 508(f) of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794d);

d. the Age Discrimination Act of 1975, as amended (42 U.S.C. 6101 et seq.);

e. Title IX of the Education Amendments of 1972, as amended (20 U.S.C. 1681 et seq. 

f. Section 167 of the Job Training Partnership Act, as amended (29 U.S.C. 1577)2; 

g. Section 188 of the Workforce Investment Act of 1998 (29 U.S.C. 2938);

h. Executive Order 13160 (65 Fed. Reg. 39,773 (June 23, 2000))3;

i. Executive Order 13166 (65 Fed. Reg. 50,121 (August 11, 2000))4; and,

j. other similarly related laws, executive orders and statutes. 
2. Implementing subpart F of Title 28 CFR part 35, which describes the compliance procedures that apply to public entities subject to Title IIA of the Americans with Disabilities Act of 1990 for components of State and local governments that exercise responsibilities, regulate, or administer services, programs, or activities in all programs, services, and regulatory activities relating to labor and the workforce.

3. Establishing and formulating all policies, standards, and procedures for, as well as issuing rules and regulations governing, the civil rights enforcement programs under the laws, executive orders and statutes referred to in 5.a (1) (a) through (j).

4. Achieving compliance through pre-approval and post-approval reviews, complaint investigations and other compliance monitoring techniques, negotiations, mediations, and other alternative dispute resolution techniques, conciliation proceedings, and the application of appropriate sanctions and remedies. 

5. Cooperating and coordinating with DOL Agencies, the Office of the Inspector General, the Department of Justice, the Department of Health and Human Services, the Equal Employment Opportunity Commission, and other agencies in connection with the administration of nondiscrimination and equal opportunity laws. 

6. Developing and conducting training and providing technical assistance for CRC staff, as well as for DOL Agency program staffs, recipients of Federal financial assistance from DOL, and beneficiaries of that assistance, programs or activities conducted by DOL. 

7. Developing, implementing, and maintaining a management information and case tracking system that can be used to assess the effectiveness of the DOL Civil Rights program.

8. Issuing subpoenas for the purpose of any investigation or hearing conducted under section 188 of WIA, as authorized by section 183(c) of WIA, and pursuant to the provisions of section 9 of the Federal Trade Commission Act (15 U.S.C. 49). 
B. The Assistant Secretary for Administration and Management and the Director, Civil Rights Center (CRC), are delegated authority and assigned responsibility for:

1. Invoking all appropriate claims of privilege, arising from the functions of the Office of the Assistant Secretary for Administration and Management or the Civil Rights Center, following his/her personal consideration of the matter and in accordance with the following guidelines:

. Informant's Privilege (to protect from disclosure the identity of any person who has provided information to OASAM in cases arising under authority delegated or assigned to OASAM or CRC in subparagraph 5(b) of this Order): A claim of privilege may be asserted where the Assistant Secretary, OASAM or the Director, CRC has determined that disclosure of the privileged matter may: Interfere with an investigation or enforcement action taken by OASAM under authority delegated or assigned to OASAM in subparagraph 5(a) of this Order; adversely affect persons who have provided information to OASAM; or deter other persons from reporting violations of the statute or other authority. 

i. Deliberative Process Privilege (to withhold information which may disclose predecisional intra-agency or inter-agency deliberations, including: the analysis and evaluation of facts; written summaries of factual evidence; and recommendations, opinions or advice on legal or policy matters; in cases arising under authority delegated or assigned to OASAM in section 5(a) of this Order): A claim of privilege may be asserted where the Assistant Secretary, OASAM or the Director, CRC has determined that disclosure of the privileged matter would have an inhibiting effect on the agency's decision-making processes.

ii. Privilege for Investigative Files compiled for law enforcement purposes (to withhold information which may reveal OASAM's confidential investigative techniques and procedures): The investigative files privilege may be asserted where the Assistant Secretary, OASAM or the Director, CRC has determined that disclosure of the privileged matter may have an adverse impact upon OASAM's enforcement of an authority delegated or assigned to OASAM in subparagraph 5(a) of this Order, by: Disclosing investigative techniques and methodologies; deterring persons from providing information to OASAM; prematurely revealing the facts of OASAM's case; or disclosing the identities of persons who have provided information under an express or implied promise of confidentiality.

iii. Prior to filing a formal claim of privilege, the Assistant Secretary, OASAM or the Director, CRC shall personally review: All the documents sought to be withheld (or, in cases where the volume is so large that all of the documents cannot be personally reviewed in a reasonable time, an adequate and representative sample of such documents); and a description or summary of the litigation in which the disclosure is sought.

iv. In asserting a claim of governmental privilege, the Assistant Secretary, OASAM or the Director, CRC shall ask the Solicitor of Labor or the Solicitor's representative to file any necessary legal papers or documents. 

i. Agency heads are delegated authority and assigned responsibility for:

i. Promoting and instituting measures to assure that equality of opportunity is a reality in all programs or activities financially assisted or conducted by their Agencies; 

i. Assuring that equal opportunity and nondiscrimination requirements are incorporated into all regulations, procedures, and other guidelines and references covering programs or activities financially assisted or conducted by their Agencies; and 

i. Maintaining close liaison with, and cooperating with, the Assistant Secretary, OASAM, and the Director, CRC, in all civil rights and equal opportunity matters affecting programs or activities financially assisted or conducted by their Agencies. 
i. The Solicitor of Labor shall have the responsibility for providing legal advice and assistance to all officers of the Department relating to the administration of the statutory provisions, regulations, and Executive Orders listed above. The bringing of legal proceedings under those authorities, the representation of the Secretary and/or other officials of the Department of Labor, and the determination of whether such proceedings or representations are appropriate in a given case, are delegated exclusively to the Solicitor. The authorities established in Secretary's Order 2-90 concerning the Office of Inspector General and the representation of the Inspector General are not affected by this paragraph. 
i. Redelegation and Reassignment. The responsibility herein assigned through the Assistant Secretary, OASAM, to the Director, CRC by section 5(a) of this Order may be further redelegated and reassigned, to the extent permitted by applicable regulations. 

i. Effective Date. This delegation of authority and assignment of responsibility shall be effective immediately. 

	 
	

	________________________________________________
	____________________

	Alexis M. Herman, Secretary of Labor 
	Date




1Title 28 CFR part 35 effectuates Title IIA of the Americans with Disabilities Act of 1990.

2Title 29 CFR part 34, which implements the nondiscrimination and equal opportunity provisions of the JTPA, refers to the Civil Rights Center by its previous name, the Directorate of Civil Rights (DCR). 

3Executive Order 13160 forbids discrimination in Federally conducted education and training programs and activities on the basis of race, sex, color, national origin, disability, religion, age, sexual orientation, and status as a parent. 

4The purpose of Executive Order 13166 is to improve access to federally conducted and federally assisted programs and activities for persons who, as a result of national origin, are limited in their English proficiency (LEP).

�   For specific procedures, see Secretary’s Order 4-2000.





�   See Secretary’s Order 4-2000.


�  This requirement may be waived where it is demonstrated that the CP was deterred from applying for the job because of a consistent pattern or practice of discrimination that would have resulted in the CP being rejected anyway.


�   Note that the Job Training Partnership Act (JTPA), which is the predecessor to the WIA, contains a similar prohibition.  See 29 C.F.R. § 34.2, “Discrimination on the ground of citizenship.”
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